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In re:

BRUCE D. YANKE, ORDER GRANTI NG PLAI NTI FF' S
MOTIT ON FOR SUMVARY  JUDGVENT
Debt or . AND DENYI NG DEFENDANT' S MOT1 ON
FOR SUMVARY JUDGVENT
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M NNESCTA TRUST
COVPANY OF AUSTI N

Plaintiff, BKY 97-38025
V. ADV 98- 3003
BRUCE D. YANKE

Def endant .
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At St. Paul, Mnnesota, this day of August,
1998.

Thi s adversary proceedi ng came on before
the Court on May 26, 1998, for hearing on the
parties' cross-notions for sumrary judgnment. The
Plaintiff appeared by its attorney, Paul R
Spyhal ski. The Defendant appeared by his attorney,
Mchael S. Dietz. Upon the parties' notions, the
supporting affidavits and exhibits, and counsel's
menor anda and argunent, the Court grants the
Plaintiff's notion and deni es the Defendant's
noti on.

I NTRCDUCT! ON

In this adversary proceeding, the Plaintiff
seeks two different adjudications: that the
Def endant is indebted to it in the sum of
$191, 806. 14, and that that debt was excepted from
t he di scharge under Chapter 7 that the Defendant
received in BKY 97-38025 on March 25, 1998. The
|atter request sounds under 11 U. S.C. Section
523(a)(4).(1)

Both parties have noved for summary
judgrment. The Plaintiff argues that the underlying
debt is established by applying the principles of
subrogation and contractual guaranty to findings and
rulings that were nmade agai nst the Defendant in a
guar di anshi p proceeding in the M nnesota state
courts. It then argues that the sane findings and
rulings preclude the Defendant from denying the
nondi schargeability of the debt. For his own part,

t he Def endant maintains that the principles of



sati sfaction and/ or rel ease now bar the Plaintiff
fromrecovery on account of the debt under any
theory, nooting the issue of dischargeability. 1In
the alternative, he argues that coll ateral estoppe
does not |lie, because the alignment of parties here
is different fromthat in the state court.

The Plaintiff supports its notion by
reciting nunmerous facts and circunstances, nost of
t hem evi denced by the state court's record and
findings. The Defendant tacitly stipulates to this
recitation; he has not denied the cited facts and
has not opposed the Plaintiff's reliance on them

THE UNCONTROVERTED FACTS:
THE PARTIES, THEI R RELATI ONSHI P, AND THEI R
TRANSACTI ONS

The legal relationship of the Plaintiff and
t he Defendant was centered on one Mchelle Ann Yanke
Beckman Laganiere. Laganiere was the ward in a
guar di anshi p proceedi ng commrenced in the Probate
Di vision of the Mnnesota State District Court for
the Third Judicial District, Freeborn County. The
Def endant was appoi nted as guardi an of the person
and estate of Laganiere in early 1993, when she was
still a mnor. To secure the issuance of letters of
guar di anshi p, the Defendant obtained a bond in the
face amount of $700,000.00 fromthe Plaintiff. To
obtain the issuance of the bond, the Defendant
signed a guaranty in favor of the Plaintiff; under
it, he coomitted to repay the Plaintiff all suns
that it mght be required to pay as surety.

Lagani ere's guardi anship estate had a bal ance of
$655, 876. 62 when the Defendant assunmed his duties.

The Defendant's status as guardi an was
termnated in February, 1995. By then, the bal ance
in the guardi anship estate was substantially | ower.
Al l eging that the Defendant had breached his duty to
the estate, Laganiere sought to recover the
deficiency fromhim through a notion brought in the
guar di anshi p proceedi ng.

The Plaintiff defended its and the
Defendant’'s interests in the nmotion. After an
evidentiary hearing, the Freeborn County District
Court entered Findings of Fact, Conclusions of Law,
and an Order for Judgment on January 26, 1996.

After finding that the Defendant had overconpensated
hi nsel f and had expended funds of the guardi anship
estate in excessive anounts and for inappropriate
and unreasonabl e purposes, the state court

concl uded:

1. The Def endant, as guardi an, breached
his duty to act as a guardian of the person
and estate of Laganiere.

2. The Def endant breached his duty to
appropriately manage, possess, and care for
funds of the estate, and his duty to use
those funds in a reasonable fashion for the



care and protection of Laganiere.

3. The Defendant had failed to account
for certain funds fromthe estate, and had
breached a duty to do so

4. Al told, the Defendant had an
obligation to rei nburse the

guardi anshi p estate, or Laganiere, the
sum of $179, 682. 22.

5. The bond of the Plaintiff "should be
forfeited in that anount," and judgnent was
to be entered agai nst the Defendant and the
Plaintiff in that anount.

6. Laganiere was entitled to recover her
costs and di sbursenments agai nst the
Def endant and the Plaintiff.

On January 30, 1996, the clerk of the Freeborn
County District Court duly entered judgment pursuant
to the order.
The Plaintiff took an appeal fromthe
j udgrment, but was unsuccessful. In md-January,
1997, it paid Laganiere the sumof $191, 806. 14,
i nclusive of costs, disbursenents, and interest. On
January 14, 1997, Laganiere's counsel executed a
sati sfaction of judgment. On its face, this
docunent recites that the judgnent had been entered
in favor of Lagani ere and agai nst the Defendant and
the Plaintiff, and that the judgnent had been paid
and satisfied in full. On January 15, 1997,
Lagani ere executed a release of liability. This
docunent names the Plaintiff as the sole party
rel eased; it recites its subject as "any and al
cl ai s known or unknown, and any actions or causes
of action in any way arising out of or connected
with the lawsuit entitled In re: Quardi anship of
M chel |l e Ann Yanke Becknan Laganiere . . . ," as
well as any further liability on the surety bond the
Plaintiff had issued in favor of the Defendant.
Seeking to recover the amount it had paid
to Laganiere, the Plaintiff comenced a | awsuit
agai nst the Defendant and anot her guarantor on the
bond. That |awsuit was pending in the M nnesota
State District Court for the Third Judicia
District, Mower County, when the Defendant filed for
bankruptcy on Decenber 9, 1997.

DI SCUSSI ON
I. Standards for Summary Judgnent

Both parties have noved for summary
j udgrment pursuant to Fed. R Cv. P. 56(c), as
i ncorporated by Fed. R Bankr. P. 7056.(2) \Were the
parties stipulate to all of the material facts,
di sposition of a dispute on sunmary judgnent is
particularly appropriate. E.g., WS. A, Inc. v.
Li berty Mut. Ins. Co., 7 F.2d 788, 790 (8th Cr.



1993); Coca-Cola Bottling Co. v. Teansters Loca

Uni on No. 688, 959 F.2d 1438, 1440 (8th Gr. 1992).
In addition, summary adjudication is warranted where
the material facts have been settled by a fina

order or judgment entered in an earlier proceeding,
in the same or another forum and the only question
remaining is the application of different
substantive law to those established facts. This
principle-"issue preclusion” or collateral estoppel-
applies in dischargeability proceedings in
bankruptcy. Gogan v. Garner, 498 U. S. 279, 284-285
n. 11 (1991).

Il. The Substantive |ssues

The Plaintiff maintains that it is entitled
to judgment "as a matter of |aw' on all aspects of
its theory of recovery against the Defendant. That
theory is summari zed as follows: The Freeborn County
District Court fixed and liquidated the Plaintiff's

and the Defendant's joint and several liability to
Laganiere. The Plaintiff then paid and satisfied
that liability in full. Both via contractua

guaranty and vi a subrogation, the Defendant is
liable to the Plaintiff for the amount that it paid
to Lagani ere. Because the debt arose out of an

adj udi cated breach of a pre-existing fiduciary duty
to Lagani ere, and because the Plaintiff is
subrogated to all of Laganiere's rights, the debt
falls nomnally within the scope of Section
523(a)(4). In turn, because the Defendant was a
party to the state court proceeding in which his
breach of fiduciary duty was adjudicated, he is
bound by that court's findings and concl usi ons, and
the debt is excepted fromdischarge as a matter of

I aw.

The Defendant's response is four-fold in
nature. First, he maintains that there was no
fiduciary relationship running between hinself and
the Plaintiff when he filed for bankruptcy; their
sole legal relationship was under his persona
guaranty, where the debt is purely contractual in
origin and nature. Second, he argues that the
Plaintiff's right to be subrogated to Laganiere's
position was extingui shed when it satisfied
Laganiere's judgnment. Third, the Defendant points
out that governing precedent under Section 523(a)(4)
requires a fiduciary duty to the suing plaintiff
that pre-existed the debtor's defal cation. He
argues that the Plaintiff had no right to assert the
status of conplainant, and no right to the
vindi cation of a beneficiary's interest, until it
had pai d Lagani ere and was subrogated-1ong after the
acts alleged to have been a defalcation. Finally,
he argues that collateral estoppel cannot lie on the
state court's determ nations, as "[t]he parties are
different and the issue [sic] are different."

I1l1. Treatnent of Substantive |ssues



Three of the Defendant's four theories go
directly to the Plaintiff's asserted status of
subrogee; the Defendant acknow edges the existence
of the bond, the adjudication of liability, and the
Plaintiff's paynent of the debt as surety, but he
argues that other aspects of the events prohibit the
Plaintiff fromnow asserting the status of party-
plaintiff. On the pared-back facts just recited,
the three theories present issues purely of |aw

Under two of them the Defendant denies
that the Plaintiff has any state-law right to
recover fromhimat all, regardless of the state
court's adjudications. Under the third, he denies
that the Defendant has any right to have a debt
running fromhim excepted fromdischarge. Al of
these are threshold matters going to the Plaintiff's
standi ng as an aggrieved party under state | aw and
t he Bankruptcy Code, and it is nost appropriate to
treat themfirst.

A. Nature of Parties' Relationship

The Defendant posits that the Plaintiff

has advanced no theory under which it is
directly in a fiduciary capacity with [the
Def endant]. In fact, its sole relationship
with [the Defendant] is under the Guaranty
Agreenent. Accordingly [the Plaintiff]
stands in a contractual relationship with
the [Defendant], not a fiduciary one.

Thi s argunent substantially m sapprehends the nature
of the parties' relationship as debtor and creditor
by not recognizing it as a dual one. As the
Def endant adnmits, a debt did arise under his
guaranty, as a matter of contract, and it has been
fixed and |liquidated. However, to an identica
result in ternms of financial liability, the
obligee's status under the original claimfor breach
of fiduciary duty has transferred from Laganiere to
the Plaintiff under the principles of subrogation
Subrogation pernmits one who pays another's
debt to stand in the shoes of the party that
recei ved the paynment, and to assert whatever rights
that party had. 1In re Wlcox, 196 B.R 212, 213
(Bankr. D. Mass. 1996) (collecting cases). 1In
M nnesota it has | ong been recogni zed t hat

when a surety pays the obligation of his
principal for which he is surety, he is
subrogated to the remedi es of the obligee
in the bond and may pursue such renedies
until met by equal or superior equities in
t he one sued.

Nat'l Surety Co. v. Webster Lunber Co., 244 N W

290, 293 (M nn. 1932).(3) The object of subrogation is
to place the charge where it ought to rest, by

conpel ling the paynment of the debt by the party that
ought in equity to pay for it. Wstendorf v.



Stasson, 330 N.W2d 699, 703 (Mnn. 1983); Northern
Trust Co. v. Consolidated Elevator Co., 171 N W
265, 268 (M nn. 1919). The Bankruptcy Court

di spenses substantial equitable renedies, and can
scarcely ignore the operation of subrogation in
favor of a surety. Once that operation is

recogni zed, it foll ows:

Payment by a surety, although it

ext i ngui shes the renedy and di scharges the
security as respects the creditor, does not
have that effect as between the surety and

his principal. As between the latter, it
is in the nature of a purchase by a surety
fromthe creditor. It operates in equity

as an assignnent of the debt and
securities.

Nat'l Surety Co. v. Webster Lunber Co., 244 N W2d
at 293.

The debtor-creditor relationship of the
parties, then, has two different |ega
characterizations: the one that runs directly
between themvia contract, and the one that the
Plaintiff assumed when it performed its duty as
surety. Under the latter, an unbroken chain of
rights and duties extended fromthe rel evant events
to the Defendant's bankruptcy filing. This allows
the Plaintiff to assert the status of the injured
beneficiary-ward for all purposes, including the
mai nt enance of a dischargeability proceedi ng under
any |aw that protects a nmenber of such a cl ass.
Accord, In re Richardson, 193 B.R 378, 380-382
(D.D.C. 1995), aff'd, 107 F.2d 923 (D.C. Gr. 1997),
cert. den., 118 S.Ct. 143 (1997).

B. Paynent, Satisfaction, and D scharge Under
State Law

The Def endant essentially argues that the
Plaintiff destroyed its own right to subrogation, by
payi ng Lagani ere, procuring satisfaction of the
j udgnment agai nst both named parties, and obtai ning
her signature on the release. By these acts, he
mai nt ai ns, Lagani ere extinguished all rights to
pursue him leaving the Plaintiff with nothing to
enforce as subrogee. As authority, he cites the
follow ng principle of Mnnesota subrogation | aw

The insurer, as subrogee is entitled to no
greater rights than those which the

i nsur ed- subrogor possesses at the tine the
subrogee asserts the claim as the subrogee
merely "steps into the shoes" of the

subr ogor.

Geat Northern Gl Co. v. St. Paul Fire & Marine
Ins. Co., 189 N.W2d at 406.



This argunent fails for two reasons.
First, though Laganiere satisfied the judgnment in
full, as rendered agai nst both named parties, she
formally rel eased only the Plaintiff. This,
obvi ously, was no accident. Once she received ful
sati sfaction, Laganiere was legally bound to
acknow edge that of record by satisfying the
judgnment. Because the Defendant tendered no part of
t he consideration, she had no duty to formally
release him The Plaintiff, of course, had every
notivation to see that that was not done; to stretch
the tine-worn netaphor, so often cited as to be
hackneyed, the Plaintiff deliberately left
Lagani ere's shoes open and enpty for its own
figurative feet.

The second reason is that the cited
authority is inapposite. Though the same busi ness
entities often serve as insurers and sureties both,
the alignnment of parties in the two relationships
gives rise to different |egal consequences in
subrogation. In the case of property and casualty
i nsurance, the insurer indemifies its insured from
a |l oss, and upon paynent gains the right to pursue
the responsible third party. Under a bond, the
surety indemifies third parties fromlosses at the
hands of its principal, and upon paynent gains the
right to recover fromits own principal. In both
cases, the principle of subrogation operates to the
same end, as recognized earlier: preventing a
wr ongdoer fromavoiding liability for his actions,
whil e preserving the rights of the party that
contractually accommpdated its own client. See
Westendorf v. Stasson, 330 N.W2d at 703. The
Defendant's citation to Great Northern G| Co. is
wrong, however, because Laganiere, and not the
Def endant, was the party that the Plaintiff
succeeded-and Lagani ere did not rel ease the
Def endant .

C. Existence of Pre-existing Trust Under
Bankruptcy Law

The outcone on the defendant's first two
theories perforce defeats himon his third. It is
true, as the Defendant argues, that the fiduciary
status contenpl ated by Section 523(a)(4) is governed
by federal law, and that that |law requires the
rel ati onship to have sprung from an express or
technical trust that was inposed before and w t hout
reference to the conduct that created the debt. 1In
re Cochrane, 124 F.3d 978, 984 (8th Cr. 1997).
(citing Lewis v. Scott, 97 F.3d 1182, 1185 (9th Gir.
1996)). Under the authorities noted earlier
however, the Plaintiff's status as aggrieved
conpl ai nant under Section 523(a)(4) did not
spont aneousl y generate when it paid Laganiere;
Laganiere's pre-existing status and rights passed to
the Plaintiff without interruption. The Defendant's
duties to Laganiere had arisen upon his ful
qualification and the issuance of his letters, and



as a matter of statute. Mnn. Stat. Section Section
525.551 subd. 6 (letters of guardianship shall issue
upon filing of bond and guardi an's oath), 525.5515
subd. 2 (requirenents for contents of letters of
guar di anshi p), 525.56 subd. 4 (setting forth duties
of guardian of the estate of incapacitated person),
and 525.619 (setting forth duties of guardian of the
estate of mnor). As successor-by-operation-of-Iaw
to Laganiere, the Plaintiff had the right to cal

t he Def endant to account on any breach of those
duties, and regardl ess of when he committed it. The
timng of the Defendant's breaches in relation to
the Plaintiff's assunption of standing is not

rel evant to the application of Section 523 (a)(4).

D. Application of Collateral Estoppe

Rule 56 requires the Plaintiff to show that
there are no genuine issues of material fact. To
meet this burden, the Plaintiff points to the
findi ngs made by the Freeborn County District Court,
and i nvokes the doctrine of collateral estoppel
Al so known as "issue preclusion,™ this principle
prohibits a party fromrelitigating issues of |aw or
fact that were decided in an earlier action to which
it was a party. Inre Mera, 926 F.2d 741, 743 (8th
Cr. 1991); Lovell v. Mxon, 719 F.2d 1373, 1376
(8th Cr. 1983).

The Federal Full Faith and Credit Act, 28
U S.C Section 1738,(4) requires this Court to apply
the principles of collateral estoppel as the
M nnesota state appellate courts have franed them
Marrese v. Am Acadeny of Othopaedi c Surgeons, 470
U S. 373, 380 (1985); Kranmer v. Chemica
Construction Corp., 456 U. S. 461, 481-482 (1982);
Allen v. MCurdy, 449 U S. 90, 96 (1980). See, in
general , discussion in In re Brandl, 179 B.R 620,
623-624 (Bankr. D. Mnn. 1995).

The M nnesota Suprene Court has generally
identified the purpose of coll ateral estoppel

The doctrine . . . is enployed to prevent
"parties to an action fromrelitigating in
subsequent actions issues that were
determined in the prior action.”

Northwestern Nat'l Life Ins. Co. v. County of
Hennepin, 572 NW2d 51, 53 (Mnn. 1997) (quoting In
re Special Assessnment in Village of Byron, 255

N. W2d 226, 228 (Mnn. 1977)). See also In re
Morris, 408 N.W2d 859, 861-862 (Mnn. 1987). The
el enents are:

1. The issue in question was identical to
one in a prior adjudication;

2. There was a final judgnent on the
nerits;

3. The subject party was a party or in



privity with a party to the prior
adj udi cati on; and

4. The subject party was given a full and
fair opportunity to be heard on the
adj udi cat ed i ssue.

Northwestern Nat'l Life Ins. Co. v. County of
Hennepin, 572 N.W2d at 54; Haavisto v. Perpich, 520
N.wW2d 727, 731 (Mnn. 1994); Wllenms v. Commir. of
Public Safety, 333 NW2d 619, 621 (M nn. 1983).

The courts have recognized two mai n types
of collateral estoppel, distinguished by their use:
def ensi ve and offensive. Parklane Hosiery Co., Inc.
v. Shore, 439 U S. 322, 329 (1979). See, in
general, 18 Janes Wn Mbore et al, More's Federal
Practice 132.04 [2][c][i] (3d ed. 1997). The
M nnesota Suprene Court has recogni zed this
di stinction since 1969. MCarty v. Budget-Rent-a-
Car, 165 N W2d 548, 550, 551 (Mnn. 1969); Thill v.
Modern Erecting Co., 170 N.W2d 865, 870-871 (M nn
1969) . (5)

O fensive collateral estoppel arises where
a plaintiff seeks to estop a defendant from
relitigating an issue that the defendant
previously litigated and | ost agai nst
another plaintiff.

Geen v. Gty of Coon Rapids, 485 N.W2d 712, 718
(Mnn. App. 1992), rev. den. (Mnn. June 30, 1992).
Fromthe first, the Mnnesota courts have
continued reserve in the application of nonnutua
of fensi ve issue preclusion. MCarty v. Budget- Rent-
a-Car, 165 N.W2d at 551 (court nust "determ ne
whet her the one agai nst whomthe doctrine is to be
applied has had full opportunity to litigate, with
sufficient incentive to do so"). This variant of
coll ateral estoppel may be denied where its use "may
be unfair to the defendant.” 1In re Mrris, 408
N.W2d at 862-863; Green v. Gty of Coon Rapids, 485
N.W2d at 718. So far, the Mnnesota courts have
recogni zed four circunstances where such unfairness
may result:

1. If the second proceedi ng was not
foreseeabl e;

2. if the subject judgment is
i nconsi stent with previous judgnents in
favor of the subject defendant;

3. if different procedures apply in the
second proceedi ng; and

4. where the plaintiff "could have
easily joined in the earlier action.™

In re Murris, 408 NW2d at 863; Falgren v. State
Board of Teaching, 545 N.W2d 901, 906-907 (M nn



1996). These points, however, are subsidiaries to

t he general principle established several decades
ago: where a defendant to a second suit has
actively participated as a naned party to an earlier
action that resulted in a judgnent adverse to it,
and a second suit inplicates the liability
established in the first one, that defendant
generally should be barred fromrelitigating the
specific issues of fact and law that established its
liability in the first action-- even though the
plaintiff in the second action was not a party-
participant in the first. Thill v. Mdern Erecting
Co., 170 N w2d 865, 870-871.(6)

That rmuch is the general conceptua
backdrop. The posture of the parties at bar
however, is a bit different fromany in the reported
decisions. Both the Plaintiff and the Defendant
were named parties to the guardi anship proceeding in
the Freeborn County District Court. Then, they were
jointly aligned agai nst Laganiere. Their interests
coi ncided-- the Defendant's lying in defeating his
primary liability, and the Plaintiff's in avoiding
the call on its suretyship that would result if he
did not. Their loss in this joint endeavor
triggered a realignnent of their interests, which
fully activated when the Plaintiff began enforcing
the guaranty and its right of subrogation. Because
both parties intensively participated in the earlier
litigation, albeit as allies, neither variant of
collateral estoppel quite fits according to its
enunci at ed terns.

However, the fact remains that the
Def endant -t he party now sought to be estopped-had
his "full and fair opportunity to be heard" on the
i ssue of breach of fiduciary duty. The existence of
the guaranty foreordained the Plaintiff's effort to
recover its outlay-as-surety fromthe Defendant.

The | egal nature of Laganiere's clainms clearly

rai sed the specter of nondischargeability in
bankruptcy. It could scarcely be said that this
adversary proceedi ng "was not foreseeable." There
were no other proceedi ngs by other claimants agai nst
the Defendant, and it really cannot be said that
"different procedures apply in" this adversary
proceedi ng. None of the recognized reasons to
eschew t he application of collateral estoppel are
present.

To be sure, the Mnnesota state courts have
not yet treated collateral estoppel, offensive or
def ensi ve, where subject parties participated in
successi ve actions but realigned between them In
t he absence of on-point state court authority,
however, a federal court can divine "the optimal
rule of collateral estoppel under the
ci rcunstances,” w th guidance from general and
specific holdings |like those sumarized earlier, and
then apply it. Lane v. Sullivan, 900 F.2d 1247,
1250 (8th Cir. 1990); Cerrard v. Larsen, 517 F.2d
1127, 1132 (8th Cr. 1975). Gven the M nnesota
courts' various pronouncenents, and the Defendant's



failure to nake out any of the exceptions of Mrris
and Fal gren, one can confortably conclude that the
Def endant is precluded fromrelitigating the issues
of fact and | aw going to breach of fiduciary duty
that the Freeborn County District Court decided.

That point settled, the rest is al nost
perfunctory.(7) Once the pre-existing and objectively-
mani fested fiduciary rel ati onship contenpl ated by
Section 523(a)(4) is established, a "defalcation” is
proven up by the sinple failure to nmeet the duties
i nposed by nonbankruptcy law. In re Cochrane, 179
B.R 628, 635 (Bankr. D. Mnn. 1995), aff'd, 124
F.3d at 984. The Freeborn County District Court's
unador ned but unanmbi guous findings, affirned on
appeal , established that, at the very least. The
Plaintiff is now estopped fromdenying this, either
as a matter of fact or of law Id.

CONCLUSI ON

The Defendant had his full "day in court”
on the underlying facts, in the guardi anship
proceedi ng. Wen he lost there, and the Plaintiff
di scharged its duty as surety, it assuned
Laganiere's standing to pursue himin all respects.
The sensitivity of the fiduciary relationship neans
that the burden of a plaintiff under Section
523(a)(4) is relatively light, In re Cochrane, 179
B.R at 634-635. The Plaintiff met that burden, by
sinmply pointing to the state court's fina
adj udi cation. The Defendant's debt to the
Plaintiff, then, is excepted fromdischarge in
bankr upt cy.

ORDER FOR JUDGVENT

Upon the findings of fact and concl usi ons
of law set forth in the foregoing menorandum

I T 1S HEREBY ORDERED, ADJUDGED AND DECREED:

1. The Plaintiff shall recover fromthe
Def endant the sum of $191, 806. 14, together w th such
costs and di sbhursements as it nmay hereafter tax
pursuant to applicable statute and rule.

2. The debt evidenced by Term 1 was
excepted fromthe discharge in bankruptcy granted to
t he Def endant in BKY 97-38025, by operation of 11
U S.C. Section 523(a)(4).

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

BY THE COURT:

GRECGORY F. KI SHEL
U S. BANKRUPTCY JUDGE



(1) In pertinent part, this statute provides:

A di scharge under [11 U S.C Section
] 727 . . . does not discharge an
i ndi vi dual debtor from any debt -

(4)for fraud or defal cation while
acting in a fiduciary capacity,
enbezzl ement, or |arceny .

(2) This rule provides that, on a notion for
summary j udgnent,

[t]he judgnent sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and

adm ssions on file, together with the
affidavits [submitted in support of the
motion], if any, show that there is no
genui ne issue as to any material fact and
that the noving party is entitled to a
judgnment as a matter of |aw

The governi ng substantive | aw determnm nes which
facts are material. Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 248 (1986).

(3) The same principle applies to the case of
i nsurer, insured, and tortfeasor

It is the universal rule that
upon payment of a loss, an
insurer is entitled to pursue
those rights which the insured
may have against a third party
whose negligence or wongful act
caused the | oss.

Geat Northern Gl Co. v. St. Paul Fire &
Marine Ins. Co., 189 N. W2d 404, 406
(Mnn. 1971).

(4) This statute provides, in pertinent part, as
fol | ows:

. [ J]udicial proceedings [
of any court of any Coe
State] . . . shall have the
sanme full faith and credit in
every court within the United

States... as they have by | aw or
usage in the courts of such
State . . . fromwhich they are
t aken.

(5) The rationale of McCarty and Thill built on an



earlier abrogation of the strict requirenent of
mutual ity of parties in collateral estoppel. See
Gammel v. Ernst & Ernst, 72 N.W2d 364, 369-370
(Mnn. 1955); Lustik v. Rankila, 131 N.W2d 741,
744-746 (M nn. 1964).

(6) The Defendant's objection to the use of
collateral estoppel is literally as terse as
presented supra at p. 6. As aresult, it is
difficult to know whet her he even conceives of the
argunent as couched in the technical terns just

di scussed. It seens to be what he is driving at,
though, so it will be treated as such

(7) The Defendant's argunents on the substantive
application of collateral estoppel were brief,
somewhat unfocused, and | ackl uster.



