UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re:

Bruce P. Want,

Debt or . BKY 98-43521
M nnesota Client Security Board, on ADV 98-4246
behal f of M nnesota Client Security Fund,
Plaintiff,
ORDER DETERM NI NG
V. DI SCHARGEABI LI TY
OF A DEBT
Bruce P. Want,
Def endant .

At M nneapolis, Mnnesota, August 2, 1999.

Thi s proceeding canme on for trial to determ ne whether the
defendant’s debt to the plaintiff is excepted fromhis discharge
under 11 U. S.C. § 523(a)(2)(A) or § 523(a)(4). Janette Brimer
and Sarah Walter, assistant attorneys general, appeared for the
plaintiff. Bruce P. Want appeared pro se.

This court has jurisdiction over this adversary proceedi ng
pursuant to 28 U.S.C. 8§ 157(b)(1) and & 1334, and Local Rule
1070-1. This is a core proceeding within the nmeaning of 28

US.C § 157(b)(2)(1).



BACKGROUND

In 1981, attorneys Bruce Want and John Morgeson forned a
law firm They were each 50% shareholders in the firmof Want &
Morgeson, P.A.  The firmdissolved in 1993.

Annette and Steven Johnson were, and still are, the sole
sharehol ders of a conpany called Those Little Donuts. TLD
engages in the roving sale of mni-donuts on a circuit of fairs
and simlar events. The Johnsons and TLD were clients of the | aw
firm 1In 1991, Want and Mrgeson, along with Annette Johnson,

i ncorporated a conpany called Those Little Donuts International,
Inc. The intended purpose of the conpany was to engage in |arger
scal e sales of mni-donuts, as well as the manufacture and sale
of m ni-donut maki ng machi nes.

Annette Johnson owned 50% of the TLD stock and served as
presi dent; Morgeson owned 33 1/3% of the TLDI stock and served as
executive vice president; and Want owned 16 2/ 3% of the TLDI
stock and served as secretary-treasurer. Three creditors
brought TLDI into bankruptcy on June 2, 1993, by filing an
involuntary petition under Chapter 7.! Several |oans at issue in

this proceeding were nade by clients of the firmto TLDI.?2

! Helen Ainsley, Eileen Zi nmerman, and Bonnie Lofgren, the

three creditors who filed the involuntary petition against TLDI
were also clients and creditors of the law firm

2 None of the claimants in this adversary proceeding filed
proof of clainms in the TLDI bankruptcy case, and none of them
received a distribution, except Robert Myckenhaupt, who received
$17,850 as a secured creditor.



In the early eighties, Mdrgeson began soliciting and
obtai ning | oans from and between his friends and clients of the
firm The | oans were nunerous, but the loans at issue in this
case were | oans nade by clients to the lawfirmor to TLD, the
princi pal anmobunts of which were never repaid and which resulted
in clains to the Board.

The Board paid on clains by clients of Want & Morgeson,
P.A , as follows: $100,000.00 (of $155,000.00 clained) to Helen
Ai nsl ey; $19, 000. 84 (of $25,000.00 clained) to Gerald and Maf al da
Gerdon; $100, 000. 00 (of $445, 000.00 clainmed) to Robert
Mockenhaupt; $80, 225. 00 (of $134,000.00 clainmed) to WIIliam and
Di ana Bergen; $5,000.00 (in full) to Hugh Langevin; and
$100, 000. 00 (of $125,000.00 clainmed) to Bonnie and Myron Lofgren;
$64, 484. 00 (of $210, 000.00 clained) to Eileen Z mernman; and
$79, 212. 00 (of $107,500.00 clained) to Annette and Steven
Johnson. In total, the Board paid $547,921 to clients of the
firm In this adversary proceeding, the Board seeks to recover
t hat anmount from Want.

The Loans

Determ ning the frequency and nature of Want’s invol venent
in actually procuring the loans is uncertain work. It is
undi sputed that Want never nade any di sclosures to any of the
clients regarding conflict of interest, other client |oans, the
use of client |loans for operating expenses and interest paynents
on other client |oans, the principal interests Mrgeson and Want
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held in TLDI, or the need for independent counsel or witten
i nforned consent . 3
Ber gen

WIlliam Bergen testified that the | oans he and his w fe nmade
to the firmand to TLDI were solicited primarily by Morgeson,
that Want was “secondary” to Morgeson. Bergen first nmade a | oan
to Morgeson, personally, in 1984, in the amount of $10,000. He
al so nade | oans to Morgeson in the anounts of $60, 000 and $25, 000
(in 1987), and $55,000 (in 1991). On these | oans Bergen received
a total of $55,750 in interest paynents, and $85, 000 of the
princi pal was repaid.

Ber gen began | oaning noney to the firmin 1984, with a | oan
of $30,000. |In 1986, he | oaned another $10,000. |In 1987, he
| oaned anot her $24, 000. Bergen | oaned $40,000 to the firmin
1991, and nade another loan to the firmin 1992, for $10, 000.

The first three loans to the firmwere consolidated and a new

% Want relies on the argunent that he did not have an
attorney-client relationship with any of the claimants and
therefore had no duty to them This contention is sinply wong.
Want was one of the claimants’ two | awers. He was a
sharehol der of the firmrepresenting all the claimnts, and he
personal |y provided | egal services to four of them The
M nnesota Suprene Court, in its opinion disbarring Want,
considered the claimants to be both Want’s and Morgeson’s

clients. “Want and his partner took advantage of trusting
clients to invest over $1.5 mllion in his financially precarious
busi nesses: the Firmand TLD .” See In re Want, 533 N. W2d 397,

401 (M nn. 1995). Mreover, the Court relied on cases it deened
anal ogous in which the attorney-client relationship was expressly
noted; and it relied on Mnn. R Prof. Conduct 5.1(c) which denotes
what circunstances extend a lawer’s duties to clients of the
firmserved primarly by anot her partner.
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note issued in the amount $64, 000, in February 1992. On these
| oans Bergen received a total of $61,390 in interest paynents,
but none of the principal was repaid.

In 1992, Bergen also made a |oan to TLDI in the anmount of
$20,000. He received $1,400 in interest paynments on this | oan
and the principal was not repaid. Bergen testified, as did al
the claimants, that interest paynents on the |oans were nade as
schedul ed and that there was no default until the dissolution of
the firmin 1993.

Bergen indicated that Want was present at three of the
nmeeti ngs addressing the | oans, and maybe a fourth. At one of the
nmeeti ngs Want was present only at the end, and purportedly
stated that the firmwas “viable” and that there was “nothing to
worry about.”

Bergen indicated that, at another neeting, Want stated that
the firmhad contingent fee cases wth “handsone” paynents in the
firms near future. Bergen testified that he relied on Want’s
personal guaranty. However, he also admtted that he never
requested any financial disclosures regarding the firmor Want
personally. He regarded both Mdrgeson and Want as his
att or neys.

Langevi n
Hugh Langevin was a close friend of Mrgeson's and

consi dered Morgeson his attorney. Langevin |oaned $5,000 to TLDI



in 1993. He testified that Want did not participate in
procuring the |l oan he made to TLDI or advise himin any way
regardi ng the transaction. Langevin stated that he only nanmed
Want in his claimto the Board because Want was a co-
sharehol der of the firm

Lof gren

Bonnie Lofgren testified that she dealt exclusively with
Mor geson regardi ng the | oans she nade out of her trust, but that
Want canme in at the end of the neetings and “schnmoozed” whil e he
signed the guarantees. Lofgren nmade two |oans to TLD, Steven and
Annette Johnson’s original Those Little Donuts conpany, in the
anounts of $70,000 (in 1992) and $50,000 (in 1993).

She nade two |oans to TLDI, in the ampbunts of $50,000 (in
1992) and $75,000 (in 1993). The principal was never repaid, and
she received interest paynents from TLDl totaling $2, 500.

She believed both Want and Morgeson were her attorneys even
t hough she worked only with Morgeson on the | oans. Lofgren says
that she relied on Want’ s guarantees, although she never
requested any disclosure regarding his or the firm s financi al
heal t h.

Mockenhaupt

Robert Mbckenhaupt, a long-tinme close friend of Morgeson’s,

made | oans to the firmstarting in 1990 with a | oan of $50, 000,

foll oned by | oans of $100, 000 and $65,000 in 1991 and 1992. He



received $44,900 in interest paynents and none of the principal
was repaid.

Mockenhaupt made a $100,000 | oan to TLD in 1990, and three
| oans to TLDI including $140,000 in 1991, and $40, 000 and $50, 000
in 1992. The three loans to TLDI were consolidated by a new note
in the amount of $230,000 in 1993. Mckenhaupt received $36, 000
in interest paynents from TLDI, and nothing on the principal.
Mockenhaupt al so | oaned $20, 000 to Morgeson, personally, in 1992,
and he made numerous | oans to other clients of the firm

Mockenhaupt couldn’t recall specifically which neetings
regardi ng | oans Want may have attended. He renenbered that
Want was “usual ly” or “sonetinmes” present at the neetings.
Mockenhaupt characterized Want’s participation in the | oan
nmeetings as comrenting on the “risk and return” analysis of the
| oans as investnents. He contended that Want woul d nake
statenents affirmng Mdrgeson’ s assurances, attest to the
condition of the business, be it the firmor TLDI, and coment on
the condition of the TLDI machines. According to Mbckenhaupt,
Want stated that Myckenhaupt’s loans to the firmand to TLDI

were “negligible risk, healthy return.”*

* Mockenhaupt’'s testinony of Want's involvenent in his
loans is at a great variance with that of all other claimnts.
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Johnson

Annette and Steven Johnson,® the sol e sharehol ders of TLD,
becane clients of the firmin 1983. The first Johnson |loan to
the firmwas made in 1985, in the anmount of $25,000. Johnson
al so made three | oans to Morgeson personally, in the anmounts of
$5, 000, $1,500, and $12,000 in 1987, 1988, and 1992,
respectively. Between 1988 and 1990, TLD nmade ten loans to the
firm and one to Mrgeson personally.

In 1991, when TLDI was forned, TLD began neking | arger and
nore frequent loans, this tine seven |oans to TLDI ($402, 000
total) and three to Morgeson personally ($15,000 total). TLD
recei ved paynments fromthe firmtotaling $67,500, although it is
unclear fromthe record whether the paynents constituted interest
or principal and to which |loans they applied. 1In 1995, the
Johnsons and TLD obtai ned a judgnent against the firmin Hennepin
County District Court in the anmount of $6, 188, 571. 49.

According to Annette Johnson, Mrgeson solicited the | oans,
and counsel ed and advi sed the Johnsons regardi ng ways to invest
their savings and the disposable wealth at hand fromtheir TLD
enterprise. Every instance addressed in her conplaint to the

Board identifies Mdirgeson as the counselor and refers to Want

® Annette Johnson's testinony fromthe disciplinary hearing
was not adm ssible. However, the record includes other
appl i cabl e evidence (e.g., prom ssory notes, Board conplaint).
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al nost excl usively when describing the firms failure to provide
full material and professional disclosure.
Zi mrer man

Ei | een Zi mrer man began nmaking |l oans in 1985, wth l[oans in
t he amount of $60, 000, each, to Morgeson and to Want personally,
and one loan in the amount of $130,000 to the firm Want repaid
the personal loan in May 1986. Zimernman also nade a loan to TLD
in the amount of $15,000 in 1989, which was consolidated with
anot her $30, 000 | oan nmade in 1991. Along with two nore loans to
the firm in the amounts of $20,000 (in 1990) and $150, 000 (in
1992), Zinmrerman al so made two | oans to TLDI each in the anmount
of $30, 000, both in 1992.

Ai nsl ey

Hel en Ainsley, a long-tine client of Mdrrgeson' s who counted
on himfor her financial planning, nmade numerous | oans through
the firm In 1986, Ainsley |oaned $60,000 to Want personally.
On that |oan, Want paid $32,400 in interest and the principal
was repaid in full in 1990. 1In 1989, Ainsley |oaned $10,000 to
Mor geson personally, as well as $15,000 to TLD. Ainsley |oaned
$55,000 to TLD and $25,000 to TLDI in 1990.

That | oan to TLDI and a subsequent loan to TLD in the
anount of $20,000 in 1991 were subsequently consolidated under a
new note in the amount of $45,000 in 1992. Ainsley al so nmade

three additional |loans to TLDI, in the ampbunts of $5, 000,



$60, 000, and $20,000 in 1992. TLD paid a total of $17,446 in
interest to Ainsley, and repaid $5,000 of principal.

Ainsley made two |l oans to the firm one in 1991 in the
anount of $40, 000 and another in 1992 in the amount of $10, 000.
Addi tionally, A nsley made nunerous |oans, through Mrgeson, to
other clients. The firmmnade interest paynents to A nsley
totaling $8,525 and repaid $20,000 of principal.

The testinony of Hel en Ainsley, now deceased, was adm tted
by a transcript of the disciplinary hearing in August, 1994.

Ai nsl ey believed that Want performed the “figuring or
accounting” elenments of the |loan transactions, yet she al so
i ndi cated that Want did not provide the financial planning
services that the firmprovided to her. Ainsley believed that
Mor geson was her |awyer and that only Modrgeson solicited | oans
fromher. Ainsley considered Want her accountant because he did
her taxes. Interest paynents were tinmely on the | oans nade by
Ainsl ey, and the unpaid principal still owed to her at the tine
the firmdissol ved was $155, 000.

Ger don

The testinony of Gerald Gerdon was adm tted by a transcript
of the disciplinary hearing in August 1994. According to Gerdon,
Morgeson, his friend of many years, initiated the loans to the
firmand to TLDI, and Want was not involved in the discussions

| eading up to the |l oans. Gerdon believed that Mrgeson was his
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attorney, except for a wongful death action that Want brought
regardi ng the death of Gerdon’s father. Morgeson, not Want,
told Gerdon that the | oans were no-risk investnents.

I n 1983, Gerdon |oaned the firm $25, 000, which consolidated
into a new note along with another loan in 1991. From 1983 to
1993, Gerdon received interest paynents totaling $28, 730 on that
| oan, but the principal was never repaid. Gerdon nade a loan to
Mor geson personally, in 1991, in the anount of $85, 000 (secured
by a nortgage and repaid in full in 1993 shortly after the dem se
of the firm. Finally, Gerdon |oaned $40,000 to TLD in 1992.

Overall the firmborrowed nearly $6 mllion from and
sonetimes arranged | oans between, its clients. Together these
ei ght clainms amobunt to approximately $2.5 mllion |oaned to the
firm to Want or Mdrgeson personally, and to TLDI. O that a
l[ittle nore than $1.2 mllion was not repaid. The Board paid
these clients $547,921 on their clains.

Want personal |y guaranteed each of the relevant |oans. The
nature and extent of Want’s involvenent in the | oan
transactions, and the significance of his relationship with the
clients, are at the heart of this proceeding.

D sbarment Proceedi ng

Et hical conplaints were filed wwth the Lawer’s Board of
Prof essi onal Responsibility against both Mdrgeson and Want. On
his request, Mrgeson was placed on disability status and has
never been disciplined. The director of the Ofice of
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Prof essi onal Responsibility filed a petition wwth the M nnesota
Suprene Court.

A referee appointed by the Mnnesota Suprene Court held a
di sciplinary hearing in August 1994, and recommended that Want
be di sbarred for his conduct in connection with the |oans.?
Agreeing, the suprenme court ordered his disbarnent.
Specifically, the Court found that Want’'s “conduct in continuing
to sign, guarantee and accept the benefits of the loans ... at a

mnimum ratified Morgeson’s m sconduct.” |1n re Want, 533

N. W2d 397, 400 (M nn. 1995).

“Want took no action to renedy the situation even though he
knew of the m sconduct at a tinme when the injury could have been
avoided or mtigated to the client.” 1d. at 401. The Court
found that although “[c]learly Morgeson was nore directly
involved in the solicitation and execution of the | oans than
Want, however, that does not absolve Want for his own
i nvol venent.” 1d.

The Court ordered Want’s di sbarnent because of his
“unbel i evabl e and “incredi ble” violation of Mnn. R Prof.

Conduct 5.1(c),” relying on Want's failure to disclose the

® VWiile the referee’s findings and recommendati on were part
of an earlier sunmary judgnment notion, they were never made a
part of the trial record.

" Mnnesota Rule of Professional Conduct 5.1(c) provides:
“A lawyer shall be responsible for another |awer’s violation of
the Rules of Professional Conduct if: (1) the |awer orders or,
w th know edge of specific conduct, ratifies the conduct
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firms adverse interests, its financial condition, his personal
financial condition for purposes of his guarantees, and the
firms reliance on the | oans for operating expenses, and for his
failure to recomrend i ndependent counsel for the clients and
obtain witten consents to the transaction fromthe clients. [d.
at 399-402.

Al though the referee found that Want’'s conduct constituted
a pattern of fraud and di shonesty, the suprene court expressly
l[imted its holding to a determ nation that Want had breached
ethical and professional duties. [1d. at 400-401. “W conclude
that irrespective of whether Want’'s conduct constitutes crim nal
fraud, his conduct, as he admtted, violates Rules of
Prof essi onal Conduct and Ethical Rules, thus causing
unprecedented financial |osses to clients of his firm Thus, the
appropriate sanction is disbarnent.” 1d. at 401-402.

The dient Security Fund

The M nnesota Cient Security Fund is a fund established by
the M nnesota Suprene Court to reinburse clients who suffer |oss
of noney or other property fromthe di shonest conduct of their

attorneys. All active Mnnesota | awers pay into the Cient

involved; or (2) the lawer is a partner in the law firmin which
the other | awyer practices, *** and knows of the conduct at a
time when its consequences can be avoided or mtigated but fails

to take renedial action.” In re Want, 533 NW2d at 400. The
Court also noted that “know edge,” “know ngly,” “known,” or
“knows” denotes actual knowl edge of the fact in question, and

t hat knowl edge may be inferred fromcircunstances. 1d., citing

M nn. R Prof. Conduct Preanbl e.
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Security Fund. The Fund is adm nistered by a Board appoi nted by
the supreme court. The court has adopted witten rules for the
Client Security Board which the Board follows in its procedures
and decisions. The Board has discretion in deciding what clains
to pay and deny, and the anobunt of paynent, subject to a maxi mum
anount the Board may pay on a clai mof $100, 000.

The claimants all filed their clains agai nst Want and
Morgeson from April 1993 through March 1995, nam ng both Want
and Morgeson. Martin Cole, an assistant director of the Board,
testified that it was unusual for clains to be nade agai nst two
attorneys. He explained that the Board s decision to pay clains
is discretionary, and that a determnation of a claimis based on
a conbi nation of investigation and consideration of coll ateral
findings, such as disciplinary or crimnal proceedings.

Accordi ngly, because Mrgeson was transferred to inactive
di sability status and he was essentially shielded from
di sciplinary review, the Board had no disciplinary or other
coll ateral findings against Morgeson to consider in its
determ nation of the clains against himand agai nst Want. The
Board’ s determ nation of these clains, therefore, did not
necessarily distinguish between Want’s conduct and Morgeson’s
conduct .

The Board paid the client clains in full, in part, or up to
t he maxi num al | owabl e anobunt pursuant to the Board policy. The
clains were determ ned and paid in August and Septenber of 1995.
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Each cl ai mant subrogated any interest in the underlying claim
against the firmor the attorneys individually in favor of the
Boar d.

The Board thereafter sought and obtained a judgnment in
Hennepin County District Court against Want in the anount of
$534, 710.23. Want filed a bankruptcy petition under Chapter 7
on May 27, 1998, and the Board filed this adversary proceedi ng on
August 31, 1998. On May 28, 1999, | granted Want’'s summary
j udgnent notion against the Board to the extent that it was based
on Zimmernman's claim?

The |ssues

Want’'s position in this proceeding is unconplicated: his
conduct with regard to the loans fromthe clients, even if it
violated rules of professional responsibility and ethical rules,
does not constitute a basis to except his debt to the Board from
hi s di scharge. Want contends that he never participated in
di scussions with the clients regarding |loans by the clients to
the firmor to TLDI and that therefore he never made any
representations, false or otherw se, upon which any client could
possi bly have relied.

He contends that he was not generally present at neetings or
t el econferences between Mdrgeson and any client at which | oans

were procured, discussed, or closed. He insists that he was

8 Zimerman’s claimwas tried in a separate adversary
proceedi ng on April 12, 1999.
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never brought in by Mirgeson to any neeting to discuss the risk
of the loans or to coment on the financial health of the firm
and that his rare presence was at best nonentarily and solely to
sign a guaranty or nerely to say hello.

Want al so does not believe that he was in an attorney-
client relationship with any of the clients in connection with
the loans either directly, continuing fromlegal services he
provided to sonme of the clients prior to their becomng creditors
of the firm or because of his status as the only other
sharehol der |l awer in the firm Want admts that he knew about
t he | oans, and he concedes that he understood a conflict to exist
bet ween Morgeson and the clients, yet he maintains his position
that he, Want, was under no duty to make affirmative di scl osures
to the clients.

The Board argues that Want did participate in the neetings
that resulted in the |oans, and that his participation, even if
| argely conposed of silence or om ssions, constitutes a
sufficient basis to except his debts to the clients, and
therefore to the Board as their subrogee, fromhis discharge.

The Board relies on the proposition that conduct conveying a
fal se inpression nmay anount to fraudul ent m srepresentation.

The Board al so contends that even if Want did not
participate in discussions with the clients about the |oans, his
status as a borrower on the loans or his position as one of the
clients’ attorneys gave rise to a common |aw duty to make
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mat eri al disclosures, the |lack of which would constitute a
fraudul ent m srepresentati on cogni zabl e under 8 523(a)(2)(A).
Finally, the Board asserts that Want's conduct determ ned
by the M nnesota Suprene Court to violate of the M nnesota Rul es
of Professional Conduct is also conduct that constitutes fraud

pursuant to 8§ 523(a)(2)(A).

DI SCUSSI ON
Di schargeability Under § 523(a)(2)(A)

Section 8 523(a)(2)(A) provides that a discharge under
section 727 does not discharge an individual debtor from any debt
“for noney, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained by —(A) false
pretenses, a false representation, or actual fraud, other than a
statenent respecting the debtor’s or an insider’s financial
condition....” See 11 U S. C. 8 523(a)(2)(A).

For a debt to be excepted from di scharge pursuant to
8§ 523(a)(2)(A), the creditor nust prove the elenents of fraud by

a preponderance of the evidence. Alport v. Ritter (Inre

Al port), 144 F.3d 1163, 1166 (8" Cir. 1998). The plaintiff nust
show. (1) the debtor nade a fal se representation; (2) at the tine
the representation was nade the debtor knew it was false; (3) the
debtor subjectively intended to deceive the creditor at the tine

he made the representation; (4) the creditor justifiably relied
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upon the representation; and (5) the creditor sustained injury as

a proximate result of the msrepresentation. See In re Alport,

144 F. 3d at 1167; Field v. Mans, 516 U. S. 59 (1995).

M srepresentations

Want did not make any oral representations of significance
to any of the clients. The testinony of clients varied. At
best, Want may have rarely and nonentarily entered a neeting to
sign a guaranty. Perhaps he then expressed unconplicated and
superficial opinions, such as that the client had “nothing to
worry about,” or that the |loan was “low risk, high return.” The
clients and the Board contend now that Want’s presence and
statenents then conveyed to the clients a carefully planned
i npression that Want was unequivocally ratifying whatever
Mor geson had stated prior to Want’ s appear ance.

This fact was disputed at trial and Want was nore
credible.® | find that Want did not attend or participate in
any of the neetings that resulted in |oans fromthe clients,

other than stopping in briefly to sign a guaranty, or nmaking

® The evidence also indicated that the clients had shared a

fair degree of collaboration in pursuing their renedi es agai nst
Mor geson and Want follow ng the dem se of the firm which tended
to suggest a neasure of borrow ng of each other’s circunstances
and diluted individual credibility overall. [Individually,
however, each client consistently illustrated Mdrgeson as the

em nent person involved in and controlling the solicitation and
consummati on of the |loan transactions, and identified Mdyrgeson as
the chief, if not sole, source of information and trust.
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occasional m nor comrents about the transactions. He did not
participate in a determnative or neaningful manner. It was
Mor geson who solicited the | oans and nade any affirmative
representations on which the clients reli ed.

What remains, therefore, is Want’s silence and conduct,
especially his signing of personal guarantees of the | oans and
his failure to make certain disclosures required of himby the
M nnesota Rul es of Professional Conduct. That is, while Mrgeson
was orchestrating the client |oan systemto fund the operations
of the firmand provide capital for TLD , Want was aware but
conpl acent and general ly uninvolved. He could have intervened,
prepared financial statements, provided disclosures, or contacted
the clients to discuss the transactions, but instead he did and
sai d not hi ng.

“Fraud can be based on any type of conduct calculated to
convey a msleading inpression, thus, it is not relevant whether

the representation is express or inplied.” AT&T Universal Card

Serv. V. Ellingsworth (In re Ellingswrth), 212 B.R at 333,

(enphasi s added), citing AT&T Universal Card Serv. V. Feld (In re

Fel d), 203 B.R 360, 367 (Bankr. E.D.Pa. 1996); AT&T Universal

card Serv. V. Alvi (Inre Alvi), 191 B.R 724, 732-33 (Bankr.

N.D.Ill. 1996). Accordingly, “silence, or the conceal nent of a
material fact, can be the basis of a false inpression which

creates a m srepresentation actionabl e under section
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523(a)(2)(A).” See Rezac v. Miier (In re Mier), 38 B.R 231,

233 (Bankr. D. Mnn. 1984) (citations omtted).

“While it is certainly not practicable to require the debtor
to ‘bare his soul’ before the creditor, the creditor has the
right to know those facts touchi ng upon the essence of the

transaction.” See Caspers v. Van Horne (In re Van Horne), 823

F.2d 1285, 1288 (8" Cir. 1987). Accordingly, “[a] borrower has
the duty to divulge all material facts to the lender.” |Id.

The question is, therefore, twofold, and asks whet her
Want’'s conduct as a | awyer, and as a guarantor, anmpunted to a
m srepresentation, by way of behavi or conveying a fal se
i npression, for purposes of 8 523(a)(2)(A). The conduct is the
sanme under both inquiries. The conduct which purportedly
conveyed a fal se inpression was Want’s silence, om ssion of
material informati on and necessary discl osures, and general head-
noddi ng comentary, which is the same conduct for which Want was
di sbarred.

The finding that Want viol ated professional and ethical
rul es, however, is a disciplinary finding and cannot serve as the
basis for a finding of liability. An analysis of Want’'s conduct
under 8 523(a)(2)(A) nust stand or fall on its own. Because the
conduct viol ated professional and ethical rules does not
necessarily nean that the conduct amounted to fraudul ent conduct

pursuant to the Bankruptcy Code.
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The Board relies on the Ninth Circuit’s opinion in Tallant

v. Kaufman (In re Tallant), 218 B.R 58, 65 (9" Cir. 1998), for

the proposition that “an attorney’s failure to disclose
information that he has a duty to disclose under the professional
responsibility rules may constitute a fal se representati on of

nondi scl osure under 8 523(a)(2)(A).” See also Fow er Bros. V.

Young (In re Young), 91 F.3d 1367, 1375 (10'" Gir. 1996)(failure

to make disclosure required by the rul es of professional
responsibility constitutes a fal se representation under the first

el ement of 8§ 523(a)(2)(A)).

The Fowl er Brothers opinion appears to hold that an
attorney’s nondi sclosure in violation of a professional rule that
he has a duty to make the disclosure is per se a
m srepresentation for purposes of 8§ 523(a)(2)(A), while the
Tall ant case holds that a nondi sclosure rules violation may

constitute a m srepresentation.

1 |n Wlider v. Waller (In re Waller), 210 B.R 370, 378-79
(Bankr. D. Colo. 1997), the bankruptcy court reluctantly applied
the Tenth Circuit’s per se rule that a disclosure rule violation
is a false representation under 8 523(a)(2)(A), and noted that
t he Col orado professional rules scope |anguage Iimts the effect
of rules violations to disciplinary liability only.

Nei ther the Tallant nor the Fow er Bros. opinions refer to
any | anguage in the applicable professional rules regarding the
[imtation of liability under the rules to exclusively
disciplinary. It is unlikely that the Court of Appeals in those
cases rejected the scope of the applicable professional
responsibility rules without discussing it, and | agree with the
court in Wlder that nore probably the provision was not brought
to their attention and they accordingly failed to consider it.
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The Scope of the M nnesota Rul es of Professional Conduct,
however, provides that “[v]iolation of a Rule should not give
rise to a cause of action nor should it create any presunption
that a | egal duty has been breached. The Rules are designed to
provi de gui dance to |lawers and to provide a structure for
regul ati ng conduct through disciplinary agencies. They are not
designed to be a basis for civil liability... [NJothing in the
Rul es shoul d be deenmed to augnent any substantive |egal duty of
| awers or the extradisciplinary consequences of violating such a
duty.” M nnesota Rules of Professional Conduct (1997).

| agree with the Ninth Crcuit to the extent that the
conduct that happens to violate a rule of professional
responsibility may al so anobunt to a fraudul ent m srepresentation
under bankruptcy law, but the conduct itself nust be separately
eval uated and whet her that conduct anounts to a violation of a
prof essional ethical rule is irrelevant and may not serve as a
basis for deem ng the conduct a m srepresentation. The M nnesota
Suprenme Court has said as much in limting the scope of its
et hi cal rules.

Want’'s nondi scl osures of conflicts nust therefore be
eval uated as potentially material om ssions and not as breaches
of professional rules. Fromthat perspective, Want’s conduct
was careless and harnful by its failure to possibly prevent or
mtigate injury, but it does not constitute m srepresentation for
pur poses of fraud. The distinguishing circunstances of this case
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i nclude Want’'s overwhel m ng | ack of involvenent and the
essential role occupied distinctively by Mrgeson. Those facts
mnimze the actual significance and proxi mate effect of Want’'s
actions. Hi s conduct was unprofessional, but not fraudul ent.

Want’'s conduct does not anmpunt to a m srepresentation.
VWhile it surely violated professional and ethical rules and
warranted disciplinary action, including his disbarnent, it falls
short of constituting m srepresentation for purposes of
establishing an el enent of fraud under 8 523(a)(2)(A).

The i npression conveyed by his conduct is nostly apparent in
retrospect. The clients who made the | oans and the Board who
paid the client clainms can see today that Want’'s sil ence
contributed to the clients’ failure to ascertain and avoid the
| osses that resulted fromlending noney to the firmand to TLDI

Al'l the claimants were personal friends of Morgeson or
considered himtheir primary attorney at the firm or both. They
trusted Morgeson and in making their decision to | oan noney, they
relied on whatever he told them Want, not being present for
nost of the neetings, did not know what Mrgeson told the
claimants or failed to tell them

However, his actions, nostly a |lack of action, during the
time that the | oan agreenents were negoti ated and executed, did
not then anount to an inpression. Perhaps if Want had sat
silently throughout the entirety of every neeting, then his
silence may have anounted to an inpression that could be
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construed as an actual representation. But Want’s silence was
separate fromthe transactions.

Except for his guaranty, along with Mdrgeson's, for loans to
the firmand, along wth Mrgeson's and Johnson’s, on |loans to
TLDI, Want was al nost entirely distinct fromthe business of
client |oans.

The Board relies on the Restatenent definition of
m srepresentation for the proposition that a party to a business
transaction has a duty to nmake material disclosures to the other
party before the transaction is consummated. See Restatenent
(Second) of Torts, § 551.

The problemis the sane, however, in that Want, as one of
nore than one TLDl principal, and as one of two guarantors of
loans to the firm was sinply not involved enough in the
transactions to the extent that his silence and om ssion can be
interpreted as anything other than sinply a | ack of involvenent,
much | ess a purposefully conveyed i npression.

For an inpression to rise to the level of a representation,
it surely nust be pal pable, appreciable, and in fact recogni zed
as such at the tine it is supposedly conveyed. The testinony of
the clients indicated that they basically didn't give nuch
t hought to Want at the tine. H's rare appearance or conment was
“extra security”. Yet, nowthe clients argue that his rare
appearances and his lack of disclosures actually conveyed the
i npressi on of assurance.
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The other readily troubl esome problem assumng the clients
actual ly perceived an unm stakabl e i npression from Want during
the procurenent of loans fromthem is howto translate that
inpression into a representation that can be tested for veracity.
If the inpression represented that the transactions were safe or
made good financial sense for the client, that is an opinion, not
a representation of past or present fact.

If the inpression represented that the firmwas enjoying
financial prosperity, that would be an unwitten statenent of the
debtor’s financial condition, and therefore expressly excluded as
a basis for fraud under 8§ 523(a)(2)(A).

Did the clients get the inpression fromWant that the
attorney-client relationship presented no conflicts with respect
to the loans, that there was no basis for the clients to seek
i ndependent counsel, that no professional or ethical rules were
bei ng viol ated by Want or Mrgeson, or that the | oans woul d not
be used for such things as paying the firm s operating expenses
or the interest paynents on loans fromother clients?

Had Want uttered as nuch or uttered sonmething that woul d
necessarily inply the sanme, then I would have a m srepresentation
to consider. Those would have been fal se statenents of past or
present facts. Those would constitute a failure by Want to
di scl ose a fact, or the nonexistence of a fact, that he knew may

justifiably induce the client to consummate or to refrain from
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consunmati ng the transaction. See Restatenent (Second) of Torts,
§ 551.

Want’'s conduct al one, however, sinply could not have
conveyed that kind of inpression. The silence and om ssion in
this case, under the circunstances of Want’s typical conplacence
and absence, could not possibly have fornmed into and transmtted
a definite inpression. Admttedly, it is difficult to know what
was represented to the client about the transacti ons because,
what ever it was, Mrgeson did the bulk of the representing. It
is not difficult to determ ne that Want’s behavi or inpressed
very little upon the clients.

Finally, Want’'s failure to make di scl osures, regardl ess of
his professional and ethical duty to affirmatively do so, is also
not necessarily fraudul ent because it is not clear that he knew
t hat di sclosures had not been made by Mrgeson. Want has not
asserted that he thought Morgeson nade the di scl osures necessary
to conmply with professional and ethical rules and to avoid
deceit, but neither was there argunent or evidence that Want
knew t hat Morgeson had not nade those discl osures.

Want’'s | ack of involvenent in the transactions and
Morgeson’ s consum ng role conports with finding that Want’s
nostly nuted, nescient, and invisible conduct did not inpart an

i npression, much |less a perceptible m srepresentation.
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Know edge of Falsity

Most of the m srepresentations that the clients all ege Want
made hinself or ratified do not anobunt to past or present
statenents of fact. Mbst are opinions, and several are
statenents respecting the financial condition of the firmor
TLDI, the latter of which are expressly prohibited from serving
as a basis of nondischargeability under § 523(a)(2)(A).

The falsity of an opinion is not easily subject to
determ nation, if at all, except in hindsight. |In fact, an
opi nion cannot really be false at its noment of utterance because
whether it is the right or wong assessnent of a situation may
only be finally evaluated, if at all, at sone later tinme. An
opinion may prove itself accurate or terribly wong eventually,
or it may | anguish eternally w thout consensus.

Whet her the person who expressed the opinion knew it to be
fal se when he expressed it, that is he did not in fact hold the
opinion, is no less problematic. Perhaps if there were
conpelling circunstances to indicate that no reasonabl e person
wi th that person’s professional experience and sophistication
coul d possibly have honestly held the of fendi ng opinion, then
maybe it would be possible to find that the person did not, in
fact, hold the opinion but nerely pretended to hold the opinion.

There are no such certainties in this case, but only

variables. If Want told clients that their investnent by
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| oaning noney to the firmor to TLDI was a safe investnent, a | ow
risk and high return transaction, he believed as nuch. Interest
paynments were bei ng made, he believed that the TLD project was
prom sing, and he was not keeping a daily watch over his
partner’s use of firm funds.

The evidence of Want’s awareness of the firnm s fiscal
weaknesses is insufficient to find that Want actually knew t hat
the firmand TLDI were dooned to financial failure and that the
clients woul d necessarily suffer |losses, or to find that Want
did not believe the opinions he expressed, if he did actually
express them Again, there is no evidence to suggest that Want
knew t hat Morgeson was not making full material disclosures to
the clients.

The purpose of 8§ 523(a)(2)(A) is not to punish a debtor who
was wrong, even terribly wong, but to protect creditors from
debtors who know ngly msinformthe creditor in such a way that
i nduces the creditor to participate in the transaction. At best,
any representati ons Want made by utterance, silence, or conduct,
ei ther statenent of present fact or opinion, were nerely wong.

Intent to Deceive

Even if Want’s conduct or silence could be properly
characterized as representations, and even if the falsity of
t hose representati ons and Want’s knowl edge of that falsity at

the time he made the representations were mani fest, there remins
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the matter of Want’s subjective purpose in making
m srepresentations. |In order for the debt to be excepted from
Want’'s di scharge pursuant to 8 523(a)(2)(A), he nmust have
knowi ngly made the m srepresentations or conveyed a false
inpression with the particular intent to deceive the clients.
Because “a prom se necessarily carries with it the inplied
assertion of an intention to perform it follows that a prom se
made wi t hout such an intention is fraudul ent and actionable in

deceit.” See Anastas v. Anerican Savings Bank (In re Anastas),

94 F.3d 1280, 1285 (9'" Cir. 1996), citing Restatenent (Second)
of Torts, 8 530(1) cnt. c.

There is no evidence that, in promsing to repay the client
loans to the firmand to TLDI, personally as a guarantor or as a
partner or principal of the borrower, Want did not subjectively
intend and believe that the | oans woul d be repai d.

Want admtted that he signed the many personal guarantees
w thout any intention of ever actually repaying all of the | oans
pursuant to the guarantees. He believed, as all guarantors
bel i eve, that paynent on the guarantees woul d not be necessary.
Repaynment woul d be acconplished by the firmor TLD as borrower
pursuant to the primary terns of the |oans.

Moreover, a guarantor’s pronmi se to guarantee a debt is not
his representation “that he has an ability to repay the debt; it

is that he has an intention to pay. Indeed, section 523(a)(2)(A)
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expressly prohibits using a non-witten representation of a
debtor’s financial condition as a basis for fraud.” 1d.*

Accordingly, in determ ning Want’s intentions, again
assum ng for the nonent that he nade m srepresentations by
conduct, silence, or inpression, “the focus should not be on
whet her the debtor [or the firn] was hopel essly insolvent at the
tinme he nade the representations.” |d.

Want’'s know edge of the fact that the firmwas borrow ng to
pay operating expenses and borrowing to pay interest paynents on
other loans is therefore not determi native of his intentions in
maki ng m sstatenments as part of his participation in procuring
| oans fromclients.

On the other hand, considering the overall financial
condition of the debtor may be one el enent anong nmany
circunstances that could infer whether the debtor incurred the
debt fraudulently. “[R]eckless disregard for the truth of a
representation satisfies the elenent that the debtor has nmade an
intentionally false representation in obtaining credit.” [d. at
1286. However, “the hopeless state of a debtor’s financial
condition should never becone a substitute for an actual finding

of bad faith.” |d.

1 As discussed earlier, this is why any representations

Want nmade regarding his personal financial condition or the
financial health or prosperity of the firmor TLD do not
constitute actionable representations under 8§ 523(a)(2)(A) in any
event, and his intentions in making such statenents, if he did,
are irrel evant.
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In other words, the fact that Want personally could not
possi bly have repaid all of the |oans that he guaranteed is one
i ndi cator, but not solely determ native, of whether his
intentions were deceitful.

There are other factors that suggest that Want did intend
that all the |l oans would be repaid and that he did believe the
transactions posed |low risk high return investnent opportunities
for the clients. Interest paynents on the | oans were nade
regularly and on-tinme until the firmdissolved. The tinely and
substanti al paynents are inconsistent with an intent to incur

debt without repaying it. See Anastas, 94 F.3d at 1287.

Want testified that he was unaware, at least in tine to
prevent it, that Mrgeson was increasingly drawing extra funds
fromthe firmaccount. Want also genuinely believed that TLDI
was going to take off and be an enornously lucrative success.
Even as he was wong, | find that Want did not intend with any
of his actions to defraud the clients.

Justifiable Reliance

The claimants did not rely at all, much less justifiably
rely, on any representations by Want even if he nmade them They
relied on what Morgeson told themand in sone cases on Want’s
guaranty, which in any event is a prom se and not a statenent of

past or present fact.
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Sonme of the clients in this case, although not all, are
fairly sophisticated people, and, especially with respect to the
| oans made to the law firm it was surprising that the clients,
especi al |y Mockenhaupt, did not require disclosure of even a
m ni mal anount of financial information or other docunentation
before entering into the transactions.

Most of the clients were long-tinme friends of Mrgeson and
sonme of themwere directly involved in the TLDl enterprise. |If
this case were about m srepresentati ons nmade by Mrgeson, it
woul d require considerable attention to the details of each
client’s relationship wth Mrgeson and of each discussion
| eading to the | oan transactions in order to determ ne whet her
reliance on his m srepresentations was justified.

However, this case is about m srepresentations purportedly
made to the clients by Want through an inpression he gave from
his silence and inactivity. But even if he did, they were de
mnims. The real sell was com ng from Mdrgeson. He solicited
every loan. He held neetings with every client regardi ng each
| oan. Each client received | egal services from Morgeson either
exclusively or primarily.

The testinony of the clients on the subject of Want’s
presence at neetings to discuss the | oans and on the nature of
his participation was inconsistent and not particularly credible.

| f Want attended any of these neetings, he entered nerely to

32



sign a guaranty and was only briefly present. If Want nade any
representations at these unlikely appearances, they were |imted.

Most inportant, the testinony of the clients nade it patent
that Want's participation, whatever it was, did not constitute a
determ native factor in their decisions to enter into the | oan
transactions. Want’s personal guaranty and his purported
assurances were repeatedly cited as “added” security. Moreover,
none of the clients stated that they would not have entered the
transaction wi thout Want’s guaranty, w thout his assurances, or
even with disclosures that woul d have accurately characterized
the inherent conflicts and risks of the | oans.

Al'l of the clients entered into the transacti on because of
what ever Morgeson was telling themand based on their trust in
him None of clients relied on representati ons nade by Want,
and if they did, it was at nost only in small part, and clearly
not fatefully. In any event, under the circunstances of
Mor geson’ s overwhel m ngly dom nant and conclusive role in
procuring the loans fromthe clients, relying on Want’s m nor

participation would not be justified.

I1. Dischargeability Under 8§ 523(a)(4)

The Bankruptcy Code provides that a debt will be excepted
from di scharge under section 727 if the debt was “for fraud or
defal cation while acting in a fiduciary capacity....” See 11
U.S.C. § 523(a)(4).
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Al t hough Want argued that he did not have an attorney-
client relationship with any of the clients with respect to the
| oan transactions, | find that he did have that fiduciary
relationship with the clients, the source of which was his co-
shar ehol der position with the firm and the prior and ongoi ng
| egal services provided to the clients by himpersonally or by
his firm

Whil e Want had the fiduciary relationship necessary under
523(a)(4), the Board has not denonstrated that the | oans were
obtai ned by Want’s actual fraud. Nor has the Board offered
evidence to support a finding of defalcation. “Defalcation is
the m sappropriation of trust funds or noney held in any
fiduciary capacity and the failure to properly account for such

funds.” See Tudor (Oaks Ltd. Partnership v. Cochrane (ln re

Cochrane), 124 F.3d 978, 984 (8" Cir. 1997). “Under section
523(a)(4), defalcation ‘includes the innocent default of a
fiduciary who fails to account fully for noney received.” ... An
i ndi vidual may be liable for defal cation w thout having the
intent to defraud.” 1d. (citations omtted).

No client noney was “held by the firni as a result of the
| oans made by clients to the firmand to TLDI, and therefore no
defal cation of trust funds occurred. The noney was not “held” at
all; it was transferred. The clients | oaned noney to an entity
wi th which they happened to otherw se have a fiduciary
relationship. Wile both Want and Mrgeson had fiduciary duties
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to the clients, those duties were not derived fromthe |oan
transactions. The fiduciary relationship arose out of the firms
provi sion of |egal services to the clients rather than fromits
position as a borrower.
CONCLUSI ON

There is no doubt that Want was negligent in conducting
hi msel f as a co-shareholder lawer in the firmand as a princi pal
of TLDI throughout the duration of the client |ending schene.
Nor do | question the M nnesota Supreme Court’s decision to
disbar him There is no question that he failed to foll ow
prof essional and ethical rules. However, while there may be
cases in which a | awer’s professional and ethical violations

constitute fraud under 8 523(a)(2)(A), this is not such a case.

ORDER
THEREFORE I T | S ORDERED: The defendant’s debt to the
plaintiff is not excepted from his di scharge.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE
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