UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:
BKY 4-90-1182
M CHAEL E. WEI NAND
and PATRI Cl A A. V\ElI NAND,

Debt or s.

CHEVY CHASE FEDERAL SAVI NGS

BANK,
Plaintiff, ADV 4-90-210
-V, -
M CHAEL E. WEI NAND MEMORANDUM ORDER GRANTI NG
and PATRI CI A A. WEI NAND, JUDGVENT FOR COSTS AND FEES
Def endant s.

At M nneapolis, Mnnesota, January 7, 1991.

The above-entitled nmatter canme before the undersi gned on
Def endants' request for entry of judgment against the Plaintiff for
t he Def endants' costs and reasonable attorney's fees under 11
U S.C. Section 523(d). This Court has jurisdiction over the
parties to and the subject matter of this proceeding pursuant to 28
U S. C Sections 157 and 1334, and Local Rule 103. Moreover, this
Court may hear and finally adjudicate this request because its
subj ect matter renders such adjudication a "core" proceedi ng
pursuant to 28 U S.C. Section 157(b)(2)(1). This Menorandum O der
shall constitute the Court's findings of fact and concl usi ons of
[ aw. ( FN1)

(FN1) The Court bases its findings of fact and concl usions of |aw
upon the pleadings, affidavits and nmenoranda filed by the parties,
as well as the argunment of counsel presented and the testinony and
exhibits received during the trial.

Plaintiff comrenced this adversary proceeding to determ ne the
di schargeabil ity of Defendants' credit card debt under 11 U S.C
Sections 523(a)(2)(A) and (B). Trial was held on Decenber 3, 1990.
Fol | owi ng presentation of Plaintiff's case-in-chief, | granted
Def endants' notion to dismss Plaintiff's claimunder 11 U S.C
Section 523(a)(2)(A). At the close of Defendants' case, | granted
judgrment in favor of the Defendants on Plaintiff's claimunder 11
U S.C. Section 523(a)(2)(B), and I read ny findings of fact and
concl usi ons of | aw supporting such judgnment into the record.

| then addressed the issue of Defendants' request for costs

and reasonable attorney's fees. | indicated that | had tentatively
concluded that Plaintiff was w thout substantial justification on
its claimunder subsection (A). | also tentatively concl uded that

Plaintiff mght have been substantially justification on its claim
under subsection (B) at sone tine, but that it clearly was without
substantial justification on said claimby the tinme of trial. |



requi red Defendants' counsel to submit an affidavit regardi ng costs
and attorney's fees and requested the parties to submt nenoranda
regardi ng allocation of expenses between the substantially
justified, if any, and non-substantially justified parts of
Plaintiff's case. The parties have now submitted their menoranda
and affidavit, and | have carefully considered them

Three el enents nmust be present in order for an award of costs
and attorney's fees to be proper under 11 U S.C. Section 523(d): 1)
a request by a creditor for determ nation of dischargeability; 2)
a consuner debt; and 3) the discharge of the consunmer debt. Chevy
Chase Fed. Sav. Bank v. Kullgren (In re Kullgren), 109 B.R 949,
953 (Bktcy. C.D. Cal. 1990). Once these three elenents are
present, it becomes the creditor's burden to show that its case, or
some part thereof, was substantially justified. Chrysler First
Fin. Serv. Corp. v. Rhodes (In re Rhodes), 93 B.R 622, 624 (Bktcy.
S.D. IIl. 1988).

Plaintiff does not dispute the existence of the three
elements. Instead, Plaintiff's menoranda proffers four bases for
finding that its case was substantially justified: 1) Defendants
made a substantial nunmber and anount of charges within 60 days of
filing for bankruptcy; 2) Defendants |acked sufficient income to
pay their charges and repay their cash advances; 3) Defendants
annual income in 1989 was significantly less than the figure
reported on their credit card application as their "annual salary";
and 4) Plaintiff filed its conplaint in good faith and w t hout
intent to engage in frivolous litigation

VWhen | dismssed Plaintiff's claimunder 11 U S.C. Section
523(a)(2)(A), | concluded that the facts regardi ng the nunber,
anmount and timng of Defendants' charges and cash advances were not
legally sufficient to constitute a prima facie case for a judgnent
of nondi schargeability. Plaintiff's claimunder said section was
conpletely without merit.

Furthernore, when | granted Defendants judgnent on Plaintiff's
claimunder 11 U S.C. Section 523(a)(2)(B), | concluded that
Def endants' testinmony as to their understanding, or the |ack
t hereof, of the types of income which could be included
legitimately in "annual salary" precluded a finding based on cl ear
and convi nci ng evidence that the Defendants intended to deceive the
Plaintiff. Plaintiff asserts it had a good-faith basis for
pl eadi ng section 523(a)(2)(B) when it filed its conplaint, but the
uncontroverted affidavit of Defendants' counsel belies that
assertion. Defendants' previous counsel, who at that tine was
serving as Plaintiff's counsel in adversary proceedings in other
bankruptcy cases, inforned the Plaintiff of Defendants' reasonable
expl anation for the apparent incone discrepancy prior to the filing
of the conplaint. Wthin a week after the filing of the conplaint,
Def endant s’ present counsel recomunicated the Defendants
reasonabl e explanation to the Plaintiff. Plaintiff was not
substantially justified in pursuing its clai munder section
523(a)(2)(B) after being nade aware of facts that would effectively
preclude it fromproving intent to deceive by clear and convincing
evi dence:

A creditor is not justified in continuing to pursue a
case once it learns that its position is not justified,
even if the suit was originally filed in good faith.



Such a reading of the statute would all but emascul ate

t he purpose of section 523(d). Creditors could always
contend they thought they had a good case when they
filed. Thus, the consunmer debtor would be forced to
settle rather than fight it out. No, we think better
[sic] the construction of 523(d) is that when a creditor
learns that it will not be able to prove its case, but
continues to pursue the case, it falls within the
statute, and thus nust pay the debtor's attorneys' fees
and costs.

Manuf act urers Hanover Trust Co. v. Hudgins, 72 B.R 214, 221 (N.D.
[11. 1987). (FN2)

Moreover, Plaintiff has failed to indicate any special
ci rcunmst ances that would nake an award of the Defendants' expenses
unjust. On the contrary, such an award is particularly warranted
in this proceeding, since | warned Plaintiff's counsel at the
schedul i ng conference and repeatedly thereafter that | considered
the facts of the instant case to be substantially simlar to a
recent case in which Judge O Brien had deci ded to grant judgnent
for expenses against this same Plaintiff. See Chevy Chase Fed
Sav. Bank v. Dvorak (In re Dvorak), ADV 3-89-311 (Bktcy. D. Mnn
Aug. 2, 1990).

Finally, | have concluded that the fees requested in the
affidavit of Defendants' attorney are reasonable.

ACCCORDI NGLY, | T I'S HEREBY ORDERED t hat Defendants shall have
judgnent against the Plaintiff in the anount of $1,875.25 pursuant
to 11 U S.C. Section 523(d).

Nancy C. Dreher
United States Bankruptcy Judge

(FN2) Even if Plaintiff were entitled to disbelieve the
representations of counsel and insist upon deposing the Defendants,
such a deposition would have clearly revealed that the Plaintiff's
case |l acked nerit, and Plaintiff would then have been required to
dism ss the case to avoid sanction. |In addition, if Plaintiff's
pursuit of its claimunder section 523(a)(2)(B) had been
substantially justified up to sone point in the proceedi ng,
Plaintiff failed to provide this Court with a basis for separating
expenses incurred while Plaintiff's position was substantially
justified fromthose incurred after it ceased to be so.



