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In re:
AQUI LLA VEENDELL WHEADOQN, ORDER DENYI NG PLAI NTI FF' S MOTI ON
FOR SUMVARY JUDGVENT AND
Debt or . DEFERRI NG DECI SI ON ON CERTAI N
| SSUES TO THE UNI TED STATES
TAX COURT
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AQUI LLA VEENDELL WHEADOQN,
Plaintiff, BKY 5-87-284
V. ADV 5-88-187

UNI TED STATES OF AMERI CA,
DEPARTMENT OF THE TREASURY,
| NTERNAL REVENUE SERVI CE,

Def endant .
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At St. Paul, Mnnesota, this day of August, 1990.

Thi s adversary proceedi ng came on before the Court for
hearing on Plaintiff's notion for sunmary judgnent and Defendant's
motion for relief fromthe automatic stay. Plaintiff appeared pro
se. Defendant ("the IRS") appeared by Douglas H Frazer, Trial
Attorney, U S. Departnent of Justice. Upon the noving and
responsi ve docunents, the record nmade at hearing, and the other
rel evant pleadings in this case, the Court makes the foll ow ng
order.

FI NDI NGS OF FACT AND
PROCEDURAL BACKGROUND

Plaintiff originally filed a voluntary Chapter 7 petition
in the United States Bankruptcy Court for the Southern District of
IIlinois on March 31, 1987. On his Schedule A-1, Plaintiff listed
the IRS as having a contingent, unliquidated, and disputed tax
claim Plaintiff's case was denomi nated as a "no asset" case; as
aresult, the clerk did not accept proofs of claimfor filing. On
July 7, 1987, Plaintiff received a discharge under Chapter 7. The
case was closed on July 31, 1987. Neither Plaintiff nor the IRS
commenced any proceedi ngs on any pre-petition claimby the IRS
whil e the case was open.

Prior to 1985, Plaintiff had been an attorney in East St.
Louis, Illinois, who had been involved in several businesses and
redevel opment projects there. On May 24, 1985, he was convicted of
several offenses in the United States District Court for the
Southern District of Illinois. Anpbng themwas a count under 26
U S.C. Section 7206(1),(FN1) for the making of false statenments on



hi s

personal inconme tax returns for the years 1981 and 1982. From sone
time in June, 1985 until April 24, 1989, Plaintiff was incarcerated
in the federal prison system in 1988-9, he was at the Federa
Prison Canmp at Dul uth, M nnesot a.

Sonetime during 1987, and while his bankruptcy case was
pending in the Southern District of Illinois, an IRS agent visited
Plaintiff and requested that Plaintiff produce business records to
support the allowance of the investnent tax credit, depreciation
and busi ness-expense deductions which Plaintiff had clained on his

(FN1) The pertinent statutory |anguage is:
Any person who- -

(1) . . . WIIfully makes and subscri bes any
return . . . which contains or is verified by
a witten declaration that it is nmade under
the penalties of perjury, and which he does
not believe to be true and correct as to every
material matter

shall be guilty of a felony .

personal tax returns for 1981 and 1982. This agent possessed the
tax returns in question, as well as relevant exhibits and
schedules. Plaintiff was unable to gain access to the necessary
busi ness files during his incarceration; many of them had been
taken into the custody of the Departnent of Justice or the District
Court in connection with the crimnal case which had resulted in
hi s sentence.

Foll owing this 1987 neeting, the IRS served upon
Plaintiff a "Report of Examination." Plaintiff responded with
witten objections to this report. On March 31, 1988, the IRS
mailed Plaintiff a Notice of Deficiency for taxes, asserting
liability primarily fromPlaintiff's alleged i nvol venent in the

m sappropriation of funds fromthe East St. Louis, Illinois Housing
Authority and his clainms to the deductions which had been the
subj ect of the agent's inquiry. 1In the notice, the IRS proposed to

assess civil fraud penalties against Plaintiff pursuant to 26

U S.C. Section 6653(b)(1). This letter was foll owed by a Notice of
Overdue Tax on May 16, 1988. The IRS has never assessed the taxes
asserted in these notices agai nst Defendant; nor has it ever
commenced a court action for the collection of these taxes agai nst
Def endant .

On or about June 21, 1988, Plaintiff filed an action in
the United States Tax Court, seeking redeterm nation of his
personal tax liability for tax years 1981 and 1982. On June 23,
1988, Plaintiff filed the conplaint in this adversary proceeding in
the United States Bankruptcy Court for the Southern District of
I[Ilinois, styling it as an action seeking a determ nation of his
tax liability for tax years 1981 and 1982 and its dischargeability
i n bankruptcy. The conplaint did not expressly allege that
Plaintiff had no tax liability for the years in question, and did
not allege that the liability, if any, was discharged in
Plaintiff's bankruptcy case; it only prayed for adjudications on



t hese i ssues.

The Bankruptcy Court then re-opened Plaintiff's
bankruptcy case on August 8, 1988, and |l ater transferred venue of
the case to this Court in viewof the situs of Plaintiff's
i ncarceration.

DI SCUSSI ON

Plaintiff noves this Court for summary judgnment pursuant
to FED. R CV. P. 56 and BANKR R 7056. He sets forth his
several alternative theories of suit for the first tine in his
nmovi ng papers: the IRS has never assessed his tax liability for
the years in question, and is now barred from doing so by operation
of the statute of limtations of 26 U S.C. Sections 6501 and 6871
his tax liability for those years, if any, was not subject to any
of the exceptions of 11 U S.C. Section 523(a)(1l) and was di scharged
in his bankruptcy case; and the Bankruptcy Court either has
exclusive jurisdiction to determ ne these issues, or is the
preferable forumas against the United States Tax Court.

Si mul t aneousl y, Defendant has nade a notion which it styles as one
for relief fromthe automatic stay pursuant to 11 U S.C. Section
362(d); it essentially requests |eave to pursue the pending
litigation in the Tax Court, before the dischargeability issue is
addressed i n Bankruptcy Court.

A Plaintiff's Mtion for Summary Judgnent.

FED. R CV. P. 56(a) is made applicable to this
proceedi ng by BANKR R 7056. The rule provides that summary
j udgrment shall be granted where "there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law " The party seeking summary judgnment has the
burden of denonstrating the absence of any genuine issue of
material fact. The evidence nmust be viewed in the |ight nost
favorable to the opposing party. Snell v. United States, 68 F.2d
545, 548 (8th G r. 1982), cert. den., 459 U S. 989 (1982); In re
LaCasse, 28 Bankr. 214, 216 (Bankr. D. Mnn. 1983); In re
Carothers, 22 Bankr. 114, 117 (Bankr. D. Mnn. 1982). If the
record denonstrates the possibility of a genuine issue of materi al
fact, summary judgnent is inappropriate. United States v. Diebold,
Inc., 369 U S 654, 82 S.C. 171 (1962); Johnson Farm Equi p. Co. v.
Cook, 230 F.2d 119 (8th Cir. 1956).

The nmovant nust support his notion by deposition
adm ssions, answers to interrogatories, affidavits and simlar
evi dence. \When properly supported, the notion nmust be opposed by
t he sane type of show ng

[Aln adverse party may not rest upon the nere
al l egations or denials of his pleadings, but
his response, by affidavits, or as otherw se
provided in this rule nmust set forth specific
facts showing that there is a genuine issue
for trial. |If he does not so respond, summary
judgrment, if appropriate, shall be entered
agai nst him

FED. R CV. P. 56(e). This means that the responding party nust



cone forward with sone sort of affirmati ve evi dence of the
exi stence of a triable issue of material fact.

The determi nation of whether or not a genuine issue of
material facts exists is made upon the pl eadi ngs and evi dence
submtted. FED. R ClV. P. 56(c). Statements by counsel in
argunent or briefs are not facts or evidence of facts which a court
may consider. Sewell Plastics, Inc. v. Coca Cola Co., 119 F.R D
24 (N.C. 1988). See also In re Bowen, 89 Bankr. 800, 803 (Bankr
D. Mnn. 1988); In re Anderson, 72 Bankr. 783, 789 (Bankr. D. M nn.
1987). Further, evidence which is nmerely "colorable,” or which
| acks real probative weight, cannot support the assertion of a
genui ne issue of material fact. Anderson v. Liberty Lobby, Inc.
477 U S. 242, 252 (1986). Such evidence nmust arguably match the
substanti ve standard of proof which its proponent will bear at
trial, to the extent that a reasonable fact finder could find for
its proponent based upon it. Id. at 255.

In his complaint, Plaintiff first requests a
determ nation of his tax liability for the years in question, under
color of 11 U S.C. Section 505.(FN2) What he really seeks is a
determ nation that the IRS s clains against himare barred by the
statute of limtations under the Internal Revenue Code:

Except as otherwi se provided in this section,

t he amount of any tax inposed by [the Interna
Revenue Code] shall be assessed within 3 years
after the return was filed . . . and no
proceeding in court wthout assessnent for the

(FN2)In pertinent part, 11 U . S. C Section 505(a) provides:

(1) . . . the court may determ ne the anount of
legality of any tax, any fine or penalty relating
to a tax, or any addition to tax, whether or not
previ ously assessed, whether or not paid, and

whet her or not contested before and adjudi cated by
a judicial or admnistrative tribunal of conpetent
jurisdiction.

collecting of such tax shall be begun after
the expiration of such period.

26 U.S.C. Section 6501(a). In his second request for relief, he
requests a judgnent establishing that any tax liability was

di scharged in his bankruptcy case, on the ground that that
liability did not fall within any of the exceptions to discharge
set forth in 11 U S.C. Section 523(a)(1).(FN3)

Inits answer, the IRS counters the first request for
relief with two of the applicable exceptions to the three-year
[imtations period:

In the case of a false or fraudulent return
with the intent to evade tax, the tax may be
assessed, or a proceeding in court for the
collection of such tax may be begun wi t hout



assessnment, at any tinme.
26 U.S.C. Section 6501(c)(1), and

If the taxpayer omts from gross incone an
anmount properly includible therein which is in
excess of 25 percent of the anmount of gross
income stated in the return, the ta may be
assessed, or a proceeding in court for the
collection of such tax may be begun wi t hout
assessnment, at any time within 6 years after
the return was filed

26 U.S.C. Section 6501(e)(1)(A). It answers Plaintiff's

di schargeability conplaint by alleging that his tax liability for
the years in question falls within the exception of 11 U S.C
Section 523(a)(1) (0.

Pointing in his present notion to the uncontrovertible
facts that the I RS has never assessed additional tax liability
(FN3) 11 U S.C. Section 523(a)(1) provides, in pertinent part:

(a) A discharge under section 727. . . of this
title does not discharge an individual debtor from
any debt - -

(1) for a tax or a custons duty--

(A) of the kind and for the periods
specified in section . . . 507(a)(7) of
this title, whether or not a claimfor
such tax was filed or all owed;

(B) wth respect to which a return, if
required- -

(i) was not filed; or

(ii) was filed after the date on

whi ch such return was |ast due

under applicable | aw or under any
extension, and after two years
before the date of the filing of the
petition; or

(O wth respect to which the debtor
made a fraudulent return or willfully
attenpted in any nmanner to evade or
def eat such tax .

11 U.S.C. 507(a)(7), in turn, enconpasses, in pertinent
part:

(7). . . allowed unsecured clains of governnenta
units; only to the extent that such clains are for-

(A) a tax on or neasured by incone or gross
recei pts--



(i) for a taxable year ending on or before
the date of the filing of the petition for
which a return, if required, is last due,

i ncludi ng extensions, after three years before
the date of the filing of the petition

(ii) assessed within 240 days, plus any tine
pl us 30 days during which an offer in
conprom se with respect to such tax that was
made wi thin 240 days after such assessment was
pendi ng, before the date of the filing of the
petition; or

(iii) other than a tax of a kind specified in
section 523(a)(1)(B) or 423(a)(1)(C of this
title, not assessed before, but assessable,
under applicable |aw or by agreenment, after

t he conmencenent of the case

against himfor the years in question, and did not comence a court
action within three years of the date on which he filed returns for
either year, Plaintiff argues he is entitled to a judgnent barring
the IRS fromenforcing any claimfor tax liability for these years
against him The IRS argues that Plaintiff is not entitled to such
a judgrment on the paper record he has presented, would not be
entitled to summary adj udi cati on of these issues in any event, and
probably would not be entitled to judgnent on the nmerits after ful
evidentiary devel opnment on the issues it has joined in its defense.

The threshold issue, then, is whether there is a genuine
i ssue of material fact going to either of Plaintiff's theories.
The I RS has not produced much evidence to counter Plaintiff's
assertion that there are no triable fact issues--but what it has
produced does denpbnstrate the existence of triable fact issues
going to the applicability of the exceptions to the three-year
statute of limtations and to the applicability of 11 U S. C
Section 523(a)(1) (0.

Plaintiff's conplaint and exhibits are filled with many
vague accusations, assertions of tainted notive on the part of the
I RS, and i nnuendo, none of which are properly supported by
docunentary evi dence, affidavit, or deposition testinmony. Once
these irrelevant or unsupported "facts" are culled out, one arrives
at two groups of material facts: the established sequence of
various | egal procedures and adm nistrative acts or |ack of action
upon which Plaintiff relies, and the fact that Plaintiff was
convicted in federal court of filing false tax returns for the
years in question.

Both parties repeatedly refer to the District Court
conviction, but to opposite effects. Plaintiff states, w thout
docunentary support, that there was no jury or court finding of
fraud or intent to evade tax in the crimnal case. He then argues
that his present assertion that he did not harbor that intent is
sufficient to defeat the statutory exceptions which the I RS argues
inits defense. Simlarly wthout docunentary support, the IRS
argues that, even absent proof of a specific finding, the nmere fact
of a conviction of filing false returns is a sufficient basis for



an inference of fraud or intent to evade taxes so as to raise a
triable fact issue on the applicability of the exceptions. The
problemis that neither side has submtted anything fromthe record
in the crimnal case, whether that be special interrogatories which
may have been answered by the jury, the verdict form witten or
oral findings by the court, or a transcript of the trial and any
post-trial proceedi ngs which may have occurred.

There is no evidentiary basis for this Court to take
judicial notice under FED. R EVID. 201(b) of any specific findings
and concl usions which were made in the crimnal case. There is no
evidence in the record of what those findings and concl usi ons were.
In any event, it has been held that, in the context of tax
l[itigation, "the mere fact that a court in one opinion nmakes
findings of fact is not a basis for the sane or another court in
anot her proceeding to take judicial notice of those findings and to
deemthemto be indisputably established for purposes of the
pending litigation." Estate of Reis v. Comm ssioner, 87 T.C 1016,
1028-29 (1986).

For the sane reasons, the record | acks an adequate basis
for the application of collateral estoppel to the District Court
convi ction, whether in favor of Plaintiff (who has not explicitly
argued it) or Defendant (which has not argued it to support a
cross-notion, though it well could have). Collateral estoppe
appl i es when the issues of fact or law previously litigated were
the sane as those now being litigated. Parklane Hosiery Co. v.
Shore, 439 U. S. 322, 326-333 (1979); Montana v. United States, 440
U S 147, 153 (1979).

The question on coll ateral estoppel is whether the issue
of fraud or intent to evade taxes was at issue and decided in the
crimnal case. Gven the lack of a record as to specific findings,
the only remaining possibility is whether the conviction required
such a finding; if so, the conviction itself proves such fraud or
intent. The devel opnent of the caselaw i ndicates that a conviction
of the filing of false incone tax returns does not necessarily
i nvol ve an adjudication of fraud or intent to evade taxes.

In an early, lengthy opinion, the Tax Court held that a
conviction under 26 U . S.C. Section 7206(1) estops a taxpayer from
denying that his tax returns were fal se and fraudul ent and that
there was an onission of incone fromhis return in each year

appl i cabl e. Goodwi n v. Commi ssioner, 73 T.C. 215 (1979). 1In
Goodwi n, the Tax Court concluded that "the willful subscribing to
a false returnis the filing of a fraudulent return.” 73 T.C. at

224. The Court went on to state that "a conclusion that a taxpayer
has filed a false and fraudul ent return from which substanti al
income is omtted is a finding of ultimate fact™ in the crimna
case, which could be given preclusive effect in later civil or

adm ni strative proceedings involving the defendant's tax liability.
73 T.C. at 226. In support of this conclusion, it noted that
"[t]his is one of the ultimate facts required to be shown in order
to sustain an addition to tax under Section 6653(b), (FN4) even though
it is necessary under that section, in order to find the addition
to tax to be due, to make a further ultimate finding of fact that
there is an underpaynment of tax due to the fraudul ent om ssion of
income fromthe return.” 73 T.C. at 226-7. Finally, the court
held that "if an underpaynent of tax is due to fraud, it is this
fraud which conprises the intent to evade tax." 73 T.C. at 227



(citing McGee v. Comm ssioner, 61 T.C 249, 257 (1973), and
Pl unkett v. Conmm ssioner, 465 F.2d 299 (7th Cr. 1972)).

However, the Tax Court's Goodwi n opi nion was |argely
based on the earlier Tax Court decision in Considine v.
Conmi ssioner, 68 T.C. 52 (1977). 1In a later decision in a refund
action by the sanme taxpayers as in Considine, for tax years
different fromthose involved in the Tax Court action but
nonet hel ess involved in the same previous conviction, the United
States Court of Clains further refined and limted the preclusive
effect to be given to tax fraud convictions, and increased the
burden of proof required of the IRSin relying on a prior crimna
conviction to obtain a judgnent in a later civil proceeding to
assign liability under the fal se docunents provision of the IRS
Code. The Court stated "Section 7206(1) plainly punishes a false
statenment in a return if the taxpayer does not believe it to be

(FN4) Goodwi n was a taxpayer's action challenging the IRS s
determ nati on of deficiencies in previous years' taxes

and its acconpanyi ng assessnment of civil fraud penalties
under 26 U.S.C. Section 6653(b).

true. These sanme issues have a direct inpact on the finding of
"fraud’ under the fraud penalty provision--the findings of these
knowi ng falsities plus proof of an intent to evade tax, constitute
fraud." Considine v. U S., 654 F.2d 925, 929 (Ct. O . 1981)
(enphasi s added) .

The courts have held that the fraud el ement for
assessnment of penalties under 26 U.S.C. Section 6653(b)
i ncorporates an intent on the part of the taxpayer to evade the
tax. See, e.g. Irolla v. United States, 182 C. d. 775, 778, 390
F.2d 951, 953 (1968). Under this analysis, the fraud penalty
provision of 26 U. S.C. Section 6653(b) has been construed so that
the ultimate facts for this statute include 1. a know ng
falsification in the return, 2. an intent to evade, and 3. an
underpaynment. In this view, the single term"fraud" consists of
separate parts: an intentional w ongdoing (including a know ng
falsification) and an intent to evade. Both of these parts are
necessarily "ultimate" facts as to the civil fraud penalty.
Consi di ne, 645 F.2d at 929-930.

Even t hough these deci sions energed out of proceedings
involving the civil fraud penalties of 26 U.S.C. Section 6653(b)
rather than ones in which a party invoked the statute of
l[imtations of 26 U S.C. Section 6501, they furnish an appropriate
structure of analysis and rule of decision for the application of
collateral estoppel. The governing statutory provisions in both
i nstances nake reference to fraud, and necessarily involve
considerations to intent to evade taxes; both are part of the
I nternal Revenue Code, a single body of codified |aw from which
i dentical |anguage should be given parallel judicial construction

VWhen applied to the present facts, the rationale of the
cited cases establishes that Plaintiff's conviction, standing
al one, cannot stand as evidence on the issue of civil fraud or
intent to evade. The only extant decision in the context of a



crimnal case is in agreenent; in United States v. Anderson, 254 F
Supp. 177, 183-85 (WD. Ark. 1966), the court noted, in what seens
to be dicta, that a conviction under 26 U S.C. Section 7206(1) did
not require a determnation on the issue of intent to evade tax.

Thus, the uncontroverted fact of Plaintiff's conviction
standi ng al one, can not resolve the ultimate fact issue here. In
point of fact, in its isolation it cannot even shed any light on
the i ssue, whether to the benefit of one side or the other. The
factual record for the disposition of Plaintiff's notion, then
nmust be broader.

In his initial motion, Plaintiff relied solely on the
passage of time since the filing of his 1981 and 1982 tax returns
to support his statute-of-limtations and di schargeability
argunents. In response to the IRS s invocation of the fraud and
i ntent-to-evade exceptions, Plaintiff has alleged in a fairly
concl usory fashion that he had no intent to evade taxes when he
filed the subject returns, and accuses the IRS of trying to
attribute to himinconme which in fact was generated by and taxabl e
to the business entities in which he was involved. He argues that,
absent sone evidence fromthe IRS in the formof a "snoking gun,”
his own denial of fraudulent intent is sufficient to establish as
a matter of lawthat the IRSis not entitled to the statutory
exceptions.

The problemwith Plaintiff's argunment is that the I RS may
prove fraud and intent to evade by adduci ng a body of
circunstantial evidence fromwhich a court may infer the requisite
state of mind. See Considine, 645 F.2d at 931; Irolla, 182 . d.
at 779, 390 F.2d at 953; Powel!l v. Grandquist, 252 F.2d 56, 61 (9th
Cir. 1958); 26 U S.C. Section 7454(a). |In response to Plaintiff's
nmotion, the IRS has pointed to enough circunstantial evidence to
make out a genuine issue of material fact on the availability of
the exceptions: at relevant tinmes, Plaintiff was an attorney at
| aw who was involved with several businesses and also with the East

St. Louis Housing Authority in sone fashion. It is thus likely
that Plaintiff was famliar with incone tax law to at |east sone
degree. In the crimnal case, the Governnent alleged and,

apparently, proved that at |east one of the businesses in which
Plaintiff had interests becane a front for the |aundering of noney
enbezzl ed fromthe Housing Authority. It is at |east possible that
the jury found, via the conviction, that Plaintiff had intended to
evade taxes when he knowingly filed fal se returns.

Evi dence of this sort has been found sufficient to
support an inference of fraud and/or intent to evade, after trial
on the nerits. See, e.g. Considine (taxpayer found to have had
intent to evade taxes on basis of evidence that he was a | ong-tine
practicing C.P.A. with mater's degree in business econonics, had
studi ed | aw, had taught accounting and taxation, and had know ngly
understated his incone and overstated his deductions). As such, it
is sufficient to join a triable fact issue which goes squarely to
both of Plaintiff's requests for relief. That circunstance then
conclusively defeats Plaintiff's notion for sunmary judgnent in his
favor.

B. Defendant's Mdtion for "Relief from Stay" and
Its Attendant Request for Abstention in Favor
of Litigation in the Tax Court.



Though it defeats Plaintiff's notion for sunmary
judgnment, the record does weigh decisively in favor of granting the
IRS's motion for "relief fromthe automatic stay,"” at least to the
extent it incorporates a request that this Court refrain from
determining Plaintiff's tax liability before it addresses the issue
of dischargeability.(FN5) The I RS acknow edges that the

jurisdictiona
grant of 28 U S.C. Section 1334 is broad enough to enconpass both
of Plaintiff's requests for relief, and thus does not challenge the
Bankruptcy Court's authority to hear them (FN6) The IRS properly
guesti ons, however, whether the Bankruptcy Court is the nost
appropriate forumfor determination of Plaintiff's tax liability.

The threshol d di spute between Plaintiff and Defendant is
essentially over the existence and ampunt of Defendant's claim
against Plaintiff for income taxes for several pre-petition years.
As noted, the Bankruptcy Court could hear this dispute and decide
it, subject to the possible inposition of the decisional process of
28 U.S.C. Section 157(c)(1) and BANKR R. 9033. The underlying
justification for an exercise of this non-core jurisdiction and
authority would be to achieve the resolution of all issues in a
manner whi ch woul d pronote econony, efficiency for the bankruptcy
estate and the parties to such a dispute, and finality, wthout
requiring debtors and the Government to appear in several different
forums. As inclusive as it may be, however, this grant of
jurisdiction is not exclusive of other forums; the governing
substantive law is not the Bankruptcy Code, and the Tax Court, the
Court of Clainms, or the District Court are or may be vested by
statute with the sane jurisdiction over the subject dispute. The
Bankruptcy Court, as a specialized tribunal created under statute,
has an i nherent power to refrain from exercising such non-excl usive
jurisdiction, in deference to another federal tribunal with equa

(FN5) Counsel for the IRS styled his notion as one for relief
fromthe automatic stay of 11 U S.C. Section 362(a).

That stay was di ssol ved by operation of law in 1987, by
the grant of discharge to Plaintiff or, at the very

| atest, when the case was originally closed. 11 U S.C
Section 362(c)(2). 1t was replaced by the discharge
injunction of 11 U.S.C Section 524(a)(2). As the
present proceeding is one to fix the nature, anount, and
di schargeability of a pre-petition debt, it may proceed
to judgment on those issues notw thstanding the

di schar ge

(FN6) It does appropriately note that, given the present status
of Debtor's bankruptcy case, only the dischargeability
count of Plaintiff's conplaint can be a core proceedi ng
subject to final disposition by a Bankruptcy Judge. As
Plaintiff's Chapter 7 case is still denom nated as "no-
asset," there can be no clai ns agai nst a bankruptcy
estate; thus, Plaintiff's request for determ nation of
his tax liability is not a proceeding for the all owance
or disallowance of clainms within the scope of 28 U S.C
Section 157(b)(2)(B). At the very nobst, as a proceedi ng
to fix and liquidate a debt clained to be

nondi schargeable, it is a "related proceeding” within the
contenmpl ation of 28 U S.C. Sections 157(c) and 1334(Db).



jurisdiction and nore specialized expertise in the subject matter
of a given dispute. In re Page-WIlson Corp., 37 Bankr. 527, 529
(Bankr. D. Conn. 1984).

In considering whether or not to retain jurisdiction over
a matter like the one at bar, the Bankruptcy Court nust treat
requests for abstention on a case by case basis. 1In the case of
determ nations of tax liability, this requires bal ancing the
Bankruptcy Court's need to adm ni ster the bankruptcy case in an
orderly and efficient fashion, the conplexity of the tax issues to
be decided, the asset and liability structure of the debtor, the
length of time required for trial and decision, judicial econony
and efficiency, the burden on the Bankruptcy Court's docket,
prejudice to the debtor and potential prejudice to the taxing
authority frominconsi stent assessnments. |In re Hunt, 95 Bankr
442, 445 (Bankr. N. D. Tex. 1989). As noted in Hunt, "[t]he
ancillary jurisdiction of a bankruptcy court to |iquidate clains,
however, involves nore nearly the adm nistrative conveni ence of
settling all disputes in a single forum it is not as vital to the
pur pose of bankruptcy." 95 Bankr. 445 (quoting In re Gary Aircraft,
Inc., 698 F.2d 775, 783. (5th Cr. 1983). The Hunt Court concl uded
that, in general, the Bankruptcy Court should defer a conpli cated,
technical tax-law dispute to a specialized forumif it is
avail able. 1d. These principles are sound, based as they are on
a recognition of the desirability of litigating technical
speci al i zed di sputes in a forumwhich has the nost well -devel oped
expertise in the | aw governing them

The t hreshol d--and possi bly determ native--statute of
[imtations issue in this adversary proceeding is based entirely on
provi sions of the Internal Revenue Code. G ve the nature of the
I RS' s case, the bankruptcy-law issue of dischargeability is to sone
extent factually intertwined with the tax-law issue--but it is at
| east possible that the ultinmate issue could be resolved in
Plaintiff's favor on the statute-of-limtations claimalone; in any
event, fact-finding in the first matter would sinplify the
deci si on- maki ng process in the dischargeability matter. The
statute of limtations issue, further, is conplicated by severa
possi bl e applications of the doctrine of tolling, which mght arise
fromthe occurrences of Plaintiff's incarceration, the origina
pendency of his original bankruptcy case, and the effect of the
reopeni ng of the case. This Court is sinply not famliar with the
substanti ve principles governing these tax-law issues; the Tax
Court is, as it deals with themon a regul ar basis.

The ot her maj or consideration which supports deference to
the Tax Court is the tenuous relationship of this dispute to the
Bankruptcy Court's mssion and purpose. Plaintiff's case was
closed as a "no asset" case; there was no estate to distribute to
creditors, so the fixing and liquidation of Plaintiff's tax
l[iability has no bearing on an adm nistrative function in
bankruptcy. The only creditor affected by this dispute is the IRS
whi ch presumably woul d enforce any nondi schargeable claimit has
against Plaintiff's post-petition assets or incone.

This is a two-party di spute, one between the Gover nment
and a taxpayer, and one which al nost certainly would have gone into
litigation in one of its two aspects even had Plaintiff not filed



for bankruptcy. Absent Plaintiff's claimof dischargeability, this
matter woul d have no defensible place in the Bankruptcy Court. As
the Tax Court has concurrent jurisdiction to determ ne

di schargeability under 11 U S. C. Section 523(a)(1), the connection
between this dispute and Plaintiff's original invocation of
bankruptcy renedi es, ever nore stretched, does not nerit retaining
it here. Thus, this Court defers decision on Plaintiff's first
request for relief to the Tax Court.

C. Disposition of This Adversary Proceeding.

This order will relegate the parties to presenting and
resolving the issue of Plaintiff's liability to the IRS, if any, in
the Tax Court. A disposition there in favor of Plaintiff would
al nost certainly noot the remaining dischargeability issue. A
di sposition in favor of the IRS mght allowthe litigation of the
di schargeability issue on a notion for summary judgnent in the
Bankruptcy Court, and would at least sinplify the scope of the
factual inquiry in the remaining count even if it had to conme to
trial

In any event, the further progress of the
di schargeability count nmust await final judgnment in the Tax Court.
It follows that there is no reason to leave this file open on this
Court's docket at present. The nost appropriate disposition of
this file, then, is to admnistratively close it; it may be
reopened if the Tax Court proceedings do not finally resolve all of
the issues. Wth Plaintiff's release fromincarceration and his
est abl i shnent of residency in Chio, the venue of this adversary
proceedi ng which is nbpst convenient to the parties no | onger
reposes in this District. |If the parties have to reopen this file
for further litigation, they should feel free to stipulate to an
appropriate change of venue.

THEREFORE, | T IS ORDERED:

1. That Plaintiff's nmotion for summary judgnent is
deni ed.

2. That this Court defers decision on the issue of
Plaintiff's pre-petition income tax liability to the United States
Tax Court, for resolution in the pendi ng proceedi ngs between
Plaintiff and Defendant in that Court.

3. That this adversary proceeding is admnistratively
cl osed, without prejudice to its reopening upon joint or individua
application of the parties, for further proceedings on Plaintiff's
request for determ nation of dischargeability.

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE



