UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

khkhkkhkhkhhhkhhhkhhhhhhkhhhkhhhhhdhhhdhhhdhhhdhhhdhdhddhdddhdddrddrxdx*x

In re:

Rl CHARD OWNEN WATLAND

aka/ dba/asf, R O Wwatland ORDER RE: PLAI NTI FF''S MOTI ON
Realty, Inc., and KAREN FOR SUMVARY JUDGVENT

JOANN WATLAND,

Debt or s.

Rk b ok b o R R S S R R

BRI AN F. LEONARD, Trustee, BKY 3-91-2340
Plaintiff, ADV 3-91-377

V.

NATI ONW DE REALTY, |NC.,

Def endant .

hkhkhkkhkhkhhhkhhhhhhhhhkhhhhhdhhhdhhhdhhhdhhhdhhhddhddhdddhdddrddrxdx*x

At St. Paul, Mnnesota, this 1st day of June, 1994.

Thi s adversary proceedi ng came on before the Court on
Novermber 10, 1992, for hearing on the Plaintiff's notion
for sunmary judgnent. The Plaintiff appeared by his
attorney, John T. Kelly. The Defendant appeared by its
attorney, Loren M Solfest. Upon the noving and responsive
docunents and the argunents of counsel, the Court makes the
foll owi ng order.

NATURE OF PROCEEDI NG

Debt or Richard Omen Watl and ("the Debtor"), a licensed
real estate agent, filed a voluntary petition for relief
under Chapter 7 on April 25, 1991. The Plaintiff is the
trustee of his bankruptcy estate. The Defendant is a
Burnsville, Mnnesota real estate agency. The Debtor was
affiliated with the Defendant for nore than a decade before
hi s bankruptcy filing, and was a shareholder init. On
February 4, 1991, the Defendant redeenmed the Debtor's 4,200
shares of stock.

In his anended conplaint in this adversary proceeding,
the Plaintiff requests the avoi dance of that transfer, and
a noney judgnent against the Defendant to effectuate that
avoi dance pursuant to 11 U S.C. Section 550(a). He founds
his request for avoidance on two different statutory
theories: 11 U S.C. Section 547(b), pertaining to
preferential transfers, and 11 U S.C. Section 548(a)(2),
pertaining to fraudul ent transfers.

In its answer, the Defendant denies the existence of
several of the elenents of both of the Plaintiff's



statutory theories of recovery, and pleads a nunber of
affirmati ve defenses.

MOTI ON AT BAR

The Plaintiff now noves for summary judgnent pursuant
to Fed. R Bankr. P. 7056.(FNl1) For the purposes of this
nmoti on, he proceeds solely under his fraudul ent-transfer
t heory of recovery.

In its response, the Defendant takes alternate
positions. As its main |line of defense, it argues that
there are genuine issues of material fact going to one of
the essential elements of the Plaintiff's theory of
recovery. Assuming a contrary holding on that point, it
then argues that the Plaintiff is not entitled to recover
nmoney on account of the avoided transfer. As the Defendant
woul d have it, the Plaintiff cannot get anything nore than
inremrelief, a judgnment restoring the bankruptcy estate
to the ownership of the actual shares of stock that were
redeened.

UNDI SPUTED FACTS

The historical backdrop to this adversary proceedi ng
is uncontroverted as a matter of fact. This includes the
execution of all of the relevant docunents.

Bef ore Cctober, 1980, the Debtor was engaged in the
real estate business through his own agency, ABC Watl and
Realty ("ABC'). The Debtor was the sol e sharehol der of
this agency. During that nmonth, ABC nerged into the
Def endant. As part of the transaction, the Defendant
acqui red ABC s "furnishings, equipnment, |icensed sales
associ ates and their possible production.” In
consi deration, the Defendant issued 4,200 shares of its
common stock to the Debtor.

On Decenber 4, 1980, the Defendant's sharehol ders
executed a stock redenption agreenent ("S.R A "). The
Debtor was a party to this agreement. The preanble to the
S.R A contained a recitation that its parties entered into
it to

ensure the continuity of harnoni ous managenent
of the corporation by providing for the event of a
party's death, incapacity, or if he wi shes to sel
his shares during his lifetine.

To carry out this goal, the agreement restricted the

sale or other transfer of shares in the Defendant as
follows: for thirty days after a shareholder elected to
di vest hinself of his shares, the Defendant had the right
to redeemthem S.R A, Article Two, Paragraph 1-2. The
price was specified in the S R A as $5.00 per share,

subj ect to subsequent adjustment by "seventy-five (75%
percent affirmative action of the shares of comon stock
bei ng voted by the stockholders yearly." S RA, Aticle
Two, Paragraph 2 and Article Five, Paragraph 1. |If the

Def endant did not exercise this right, other sharehol ders
had a right to purchase the shares for an additional thirty
days. The selling sharehol der had to divide his shares
equal Iy anong all sharehol der-purchasers who exercised this



option. S.R A, Article Two, Paragraph 3. |If no party

el ected either alternative, the selling sharehol der was
free to transfer his shares to any "qualified purchaser.™
S RA, Aticle Two, Paragraph 4. The S.R A does not
define "qualified purchaser”; presumably, at mninmm a
purchaser had to be a licensed real estate agent, as he or
she woul d be "entitled to be on the same conmi ssion
conpensati on program as existing stockholders.” 1d.

After he merged ABC with the Defendant, the Debtor
fornmed another corporation called RO Witland Realty, Inc.
("wWatland Realty"). Watland Realty then undertook to
performwork for the Defendant as an i ndependent
contractor. Over the ensuing years, the Defendant extended
credit to Watland Realty on a revolving line, to afford
Watl and Realty funds to pay its own operating expenses. By
Novenber, 1990, the outstanding bal ance on this line of
credit was $34,398.95. To consolidate and evi dence the
liability, Watland Realty executed a prom ssory note in
that anount in favor of the Defendant on Novenber 18, 1990.

Clearly, both the Debtor and the Defendant's ot her
principals found the existence of this debt troubl esone;
they entered into negotiations to try to find a way of
satisfying it. Utimtely, the Debtor agreed to surrender
his shares into the Defendant’'s treasury, in exchange for
a reduction in the outstandi ng bal ance of Watland Realty's
debt to the Defendant. On February 4, 1991, the Defendant
redeenmed the shares for a credited amount of $27,300. 00.
The price this represented ($6.50 per share) was the book
val ue of the Defendant's outstanding stock, as set by its
sharehol ders on April 1, 1987, pursuant to its by-I|aws.

The Defendant then set off the deemed redenption price
of the shares against the debt of Watland Realty as it
carried it on its books. At that time, Kenneth O Larson,
the Defendant's President, concluded that the Defendant's
rights against Watland Realty under the prom ssory note had
l[ittle or no val ue.

DI SCUSSI ON
. STANDARDS FOR SUMVARY JUDGVENT

The threshold inquiry on any notion for summary
judgrment is whether there is a "genuine issue as to any

material fact." Fed. R Cv. P. 56(c). Wen a plaintiff
is moving for summary judgnent on its claimagainst the
Def endant, it bears the initial burden on this issue. It

carries it by nustering all of the evidence which
establishes the elenents of its claim and then pointing
out the lack of evidence denying those el enments' existence.
In re Mathern, 137 B.R 311, 314 (Bankr. D. Mnn. 1992),
aff'd, 141 B.R 667 (D. Mnn. 1992). |If the defendant has
pl eaded affirmative defenses, the Plaintiff noving for
summary judgnment nust al so point out, as a threshold
matter, that there is an absence of evidence to support the
defense(s). In re Johnson, 139 B.R 208, 216-219 (Bankr

D. Mnn. 1992).

To successfully resist a plaintiff's notion for
summary judgnment in its initial phase, the defendant nust
produce countering evidence that would support a jury
verdict inits own favor on the plaintiff's claimor on its
own affirmative defense. Anderson v. Liberty Lobby, Inc.



477 U.S. 242, 250-252; Heideman v. PFL, Inc., 904 F.2d
1262, 1265 (8th Cir. 1990); In re Johnson, 139 B.R at 214;
In re Mathern, 137 B.R at 314. Such evidence "nust do
nore than sinply show that there is sone netaphysical doubt
as to the material fact" in question, Matsushita Electric

I ndust. Co., Ltd. v. Zenith Radio Corp., 475 U. S. 574, 586
(1986); it must be "significant" and "probative," Johnson
v. Enron Corp., 906 F.2d 1234, 1237 (8th G r. 1990), as
wel | as "substantial,"” Krause v. Perryman, 827 F.2d 347,
350 (8th Gr. 1987). |If the defendant's evidence neets
these requirenments, the record will present a triable issue
or issues of fact and the plaintiff's notion nmust be
denied. |If, however, it does not, and if the noving party
then chose that the |Iaw then requires judgnent in its favor
on the facts thus established, the court nust grant the
motion. Fed. R Gv. P. 56(c), as incorporated by Fed. R
Bankr. P. 7056; Poller v. Colunbia Broadcasting Co., 368

U 'S. 464, 467 (1962).

1. 11 U S.C Section 548(a)(2):
EXI STENCE OF FRAUDULENT TRANSFER

The Plaintiff relies on the "constructive-fraud"
provi sion of the Bankruptcy Code's fraudul ent-transfer
statute, 11 U S.C. Section 548(a)(2).(FN2) Under this
provision, the Plaintiff has the burden of proving up the
requi site el enents by a preponderance of the evidence. In
re Mnnesota Uility Contracting Co., Inc., 110 B.R 414,
417 (D. Mnn. 1990); In re Ason, 66 B.R 687, 694 (Bankr
D. Mnn. 1986); In re Kjeldahl, 52 B.R 926, 933 (Bankr. D
M nn. 1985). The statute establishes four basic el enents. (FN3)
The Defendant challenges the Plaintiff's record for this
noti on, however, as to only two of them and makes a
concerted argunent as to only one.

A. Reasonably Equival ent Val ue.

On the element of Section 548(a)(2)(A), the Plaintiff
notes that the record shows only one way by which the
Def endant parted with value in consideration for the
Debtor's surrender of his stock: it satisfied the debt
that Watland Realty owed to it, or at |least significantly
reduced it. The recipient of that value, of course, was an
entity legally distinct fromthe Debtor. The Plaintiff
points out that there is no evidence of record that the
Debt or recei ved anything by way of consideration for his
shares in his own right. Thus, he argues, the record
mandates a finding that the Debtor received no "val ue"
within the neaning of 11 U.S.C Section 548(d)(2)(A) (FN4), and
a conclusion that he has satisfied Section 548(a)(2)(A).

In its response, the Defendant produces no new
evi dence going to the consideration it paid for the
surrendered shares; it does not deny the evidence on which
the Plaintiff relies, and it certainly does not produce any
evi dence that the Debtor received anything in his own
right. To counter the Plaintiff's argunent that there is
no triable fact issue on Section 548(a)(2)(A), it relies on
a rather involved, several-step argunent: Watland Realty
was greatly indebted to the Defendant as a result of the
advances of credit it had received; the Debtor was Watl and



Realty's sol e sharehol der; and, as such, the Debtor sinply
nmust have "recei ved benefit dollar for dollar for each
dollar credited against the debt owing fromWtl and Realty
to" the Defendant.

This, however, is not enough. The Defendant has
produced no credible, probative evidence that the Debtor
had any derivative personal liability to it on account of
the debt of Watland Realty.(FN5) Had it done so, of course,
the Debtor's own antecedent liability woul d have been
abated by offset against Watland Realty's debt to the
Def endant on account of the stock redenption; this would
have been "val ue” within the scope of Section 548(d)(2)(A);
and the Defendant either would have nade out a conplete
defense or, at least, shown a triable fact issue as to the
reasonabl e equi val ency of that benefit.

In the absence of such proof, however, the genera
rule nust be applied: for the purposes of Section
548(a) (2) (A),

[t]ransfers made or obligations incurred solely for

the benefit of third parties do not furnish a

reasonabl y equival ent val ue.

In re Mnnesota Utility Contracting, Inc., 110 B.R at 419
(citing In re Ear, Nose & Throat Surgeons of Wrcester
Inc, 49 B.R 316 (Bankr. D. Mass. 1985)). See al so Ruben
v. Manufacturers Hanover Trust Co., 661 F.2d 979, 991 (2d
Cir. 1981); Klein v. Tabatchnik, 610 F.2d 1043, 1047 (2d
Cr. 1979); Mayo v. Pioneer Bank & Trust Co., 270 F.2d 823,
829 (5th Gr. 1959) (all decided under Bankruptcy Act of
1898). To be sure, this rule is not absol ute; bankruptcy
| aw does recogni ze the possibility of an "indirect benefit"
conferred on a debtor by the passage of consideration to a
third party for a transfer of value fromthe debtor. 1In re
M nnesota Utility Contracting, Inc., 110 B.R at 419-420.
See al so Rubin v. Mnufacturers Hanover Trust Co., 661 F.2d
at 991. However, "the benefit mnmust be fairly concrete.”
In re Mnnesota Utility Contracting, Inc., 110 B.R at 420.
See also In re Gabill Corp., 121 B.R 983, 995 (N.D. I11.
1990); In re Burbank Generators, Inc., 48 B.R 204, 206-207
(Bankr. C.D. Calif. 1985). Mre crucially for the matter
at bar, once a trustee has denonstrated that all of the
consi deration for a debtor's transfer of assets went
directly to a third party, the defendant seeking the
shelter of the "indirect benefit" defense bears the burden
of production as to the concreteness and reasonabl e
equi val ence of the value of that benefit. Id. at 417-419.
The Defendant has failed to carry this burden; it has
produced no col orabl e evidence that even identifies the
benefit that the Debtor received in his own right fromthe
sati sfaction of Watland Realty's debt, let alone any that
affixes a value to that benefit. As the proponent on this
i ssue, the Defendant bore the internedi ate burden of
nmeeting the Plaintiff's already-established prim facie
case. Inre Mnnesota Uility Contracting, Inc., 110 B.R
at 419. The Defendant, then, has not denonstrated the
exi stence of a triable fact issue under Section
548(a)(2)(A), and the Plaintiff is entitled to a finding in
his favor on this el enent.

B. The Debtor's Insolvency.



As a requirenent for the avoi dance of a fraudul ent
transfer, Section 548(a)(2)(B) requires that the subject
transfer have been nade by a debtor that was, or becane,
financially straitened, as manifested in one of severa
specified ways. The Plaintiff relies on Section
548(a)(2)(B) (i), which requires a showi ng that the Debtor
was insolvent on the date of the transfer, or becane
insolvent as a result of it.

"Insolvent"” is a defined termunder the Bankruptcy
Code:

(32) "insolvent" neans --

(A) with reference to an entity other than a
partnership and a nunicipality, financial
condition such that the sumof such entity's
debts is greater than all of such entity's
property, at a fair valuation, exclusive of

(i) property transferred, conceal ed, or
renoved with intent to hinder, delay,
or defraud such entity's creditors; and

(ii) property that nmay be exenpted from
property of the estate under [11 U S.C
Section] 522 .

11 U.S.C. Section 101(32)(A).

This is a "bal ance sheet"” test for insolvency. Inre
Bel |l anca Aircraft Corp., 56 B.R 339, 385 (Bankr. D. M nn.
1985) (quoting American Nat'l Bank & Trust of Chicago v.
Bone, 333 F.2d 984, 989 (8th Cr. 1964)). It requires an
adjudi cation that is alnmost purely factual in nature. In
re Muncrief, 900 F.2d 1220, 1224-1225 (8th Cir. 1990).

For the purposes of this notion, the Plaintiff does
not rely on any direct evidence as to the status of the
Debtor's assets and liabilities on February 4, 1991
Rat her, he relies upon certain basic, background evi dence:
on the schedul es that he executed for his bankruptcy filing
on April 3, 1991, the Debtor recited values for his assets
(excl usive of those he clainmed as exenpt) and out st andi ng
bal ances on his secured and unsecured debts, such that the
latter exceeded the forner by $631,094.00. The Plaintiff
urges that, "given the brief period of tine between the
Debtor's transfer of the stock and the conpilation of [his]
bankruptcy schedules,” the Court should find that the sane
state of affairs obtained on the date of the stock
redenption--or, at |least, one not so different that the
Debtor's bal ance sheet reflected solvency. He cites In re
VWeeler, 34 B.R 818, 822 (Bankr. N.D. Ala. 1983) for
aut hority.

This argunent, of course, requires the making of an
i nference. (FN6) G ven such factors as the nature of the
Debtor's business; the nature, nunber, and anounts of his
schedul ed debts; and the relatively |arge degree by which
t he bal ances on those debts exceeded the value of his
schedul ed assets, it is a reasonable one.(FN7) The Def endant



coul d have denied the Plaintiff the benefit of the

i nference, had it produced even a nodest anpunt of
probative evidence that tended to support a different
factual conclusion. It did not do so, however; and it did
not even attack the reasonabl eness of the inference. On
the record as nade, then, it has not shown a right to a
trial on the elenent of Section 548(a)(2)(A)(i). See lnre
Mat hern, 137 B.R at 322-323 (where novant for sunmary
judgrment relies on fact inference based on substanti al
circunstantial evidence to make out key elenent of its
case, it is entitled to finding on that issue if respondent
does not produce substantial, probative evidence supporting
contrary inference).

C. Conclusion, as to Section 548(a)(2).

The Plaintiff has denonstrated that there are no
triable fact issues going to the avoidability of the
Def endant's redenption of the Debtor's stock. The
Def endant has rai sed no argunent to deny that the
established facts nmeet the elenents of Section 548(a)(2).
The Plaintiff, then, is entitled to relief against the
Def endant in avoi dance of that transfer

[Il1. 11 U S.C Section 550(a): THE PLAINTIFF S REMEDY
A. Availability of Money Judgnment as Renedy.

To effectuate the avoi dance of the stock redenption
the Plaintiff requests that he be granted a noney judgnent
agai nst the Defendant pursuant to 11 U S.C. Section
550(a)(1).(FN8). In response, the Defendant maintains that, at
nost, the Plaintiff is entitled to an equitable renmedy--a
j udgment vesting the ownership of the redeenmed shares in
t he bankruptcy estate. G ting nunmerous decisions from
other jurisdictions, its counsel argues at great |ength
that the entry of a noney judgnent would be a wholly
i nappropriate remedy under the circunstances.

As the Court noted at oral argunent, however, the
tenor of the Defendant's argunment is largely blunted by
bi ndi ng casel aw precedent: In re Wllaert, 944 F.2d 463
(8th Cir. 1991). In WIllaert, the Eighth Crcuit
identified the remedies available to a trustee who proves
up an avoidable preferential transfer under 11 U S. C
Section 547(b):

. once it is determned that a transfer is an
avoi dabl e preference under section 547(b), the court
must fix the transferee's liability under section
550( a) . . . . [T] he bankruptcy court has
di scretion under section 550(a) to renedy a
preferential transfer by ordering either the property
or its value returned to the bankruptcy estate..
The fundanental purpose of section 547(b)'s avoidable
preference provision is to restore the bankruptcy
estate to its pre-preferential transfer condition
Section 550(a) is the vehicle that allows the
trustee to acconplish this. Thus, when
preferentially-transferred property cannot be
recovered, the court nust order its value returned to



t he bankruptcy estate.

944 F.2d at 464. In WIllaert, the trustee had sued under

a substantive provision of the Code different fromthe one
at bar; however, the prefatory | anguage of Section 550(a)
makes its renedies applicable to transfers avoi ded under
seven enunerated sections of the Bankruptcy Code, including
Section 548. Thus, the Eighth Crcuit's holding applies

wi th equal strength to the present matter.

To be sure, Wllaert is not entirely on-point on its
facts. There, the transfer subject to avoi dance was the
grant of a real estate nortgage; the underlying real estate
had been sold, the nortgage satisfied, and the sale
proceeds distributed to the preference recipient on account
of its debt; and, indeed, the equity in the real estate
itself was no |longer subject to recovery by the Trustee.

Here, the stock is still very much in existence in the
Def endant's treasury. The Defendant believes that these
di fferences distinguish Wllaert. |In arguing that it

shoul d be required to do no nore than di sgorge the shares,
t he Defendant relies on a nunmber of published decisions
t hat have opi ned that Section 550(a) favors such in rem
relief unless it would be "inequitable" to grant it: Inre
Cassic Drywall, Inc., 127 B.R 874, 876 (D. Kan. 1991); In
re Auxano, Inc., 96 B.R 957, 965 (Bankr. WD. M. 1989);
In re General Industries, Inc., 79 B.R 124, 135 (Bankr. D
Mass. 1987); In re Vedaa, 49 B.R 409, 411 (Bankr. D. N.D.
1985).

None of these decisions, however, take cogni zance of
Wl aert--which clearly suggests that the Bankruptcy Court
has full discretion to order whatever formof relief is
nost efficaci ous for the bankruptcy estate. Qher courts
have paralleled the Eighth Crcuit in giving a nore
expansi ve scope to the bankruptcy estate's options under
Section 550(a). E. g., Inre dassic Drywall, Inc., 127
B.R at 877; Inre Int'|l Ski Service, Inc., 119 B.R 654,
659 (Bankr. WD. Ws. 1990).

One circunstance fully supports an exercise of that
di scretion in favor of the relief the Plaintiff requests:
the S R A bars any sharehol der in the Defendant from
selling "any part of his conmon share [sic] in the conpany,
- wi thout the witten consent of the other
sharehol ders.” S. R A, Article One, Paragraph 1. It also
vests the Defendant and its other shareholders with the
successive rights of first refusal that were described at
pp. 3-4 supra. |If the Plaintiff recovered the shares, he
woul d be subject to these limtations on alienation. 1In re
2 B.R 526, 530 (Bankr. D. Mnn. 1986), aff'd,
835 F.2d 1222 (8th Gir. 1987) (contract rights and
ownership interests in business entities are subject to
same restrictions on alienation in hands of bankruptcy
trustee that they were in the hands of debtor pre-
petition). At least by its terns, the S.R A does not
pl ace the other sharehol ders under a duty not to
unreasonably wi thhol d consent for a sale by the Plaintiff;
as a result, they mght be able to stym e any act by himto
liquidate the shares. Even if the Plaintiff were able to
get the other shareholders to give a generalized consent to
his sale of the shares, he would then have only three
options to reduce themto cash: to sell the shares back to



the Defendant, if it were willing; to current sharehol ders,
if they wanted them or to a "qualified purchaser,” if he
could find one to the other sharehol ders' satisfaction

None of these options presents the same prospect of
ready recovery of real value that a noney judgnent does.

In the context of the notion at bar, the Defendant has

voi ced no readi ness to pay anything to the bankruptcy
estate in a re-redenption; quite probably, it would offer
little nore than a pittance. The nunber of the Defendant's
current shareholders is probably quite limted, (FN9) and no
ready takers have cone forward fromthat group. Neither
has another "qualified purchaser” energed.

If, as is entirely possible, the Plaintiff were unable
to sell the shares as they are legally burdened, the estate
would be left with a worthl ess asset and woul d abandon it.
This would | eave the Plaintiff with a gossaner victory
here, but wi thout actual realization. Beyond that, it
woul d al |l ow the Defendant to retain the benefit of a
fraudul ent transfer. This result, clearly, is inequitable.
Accordingly, under the general thrust of WIllaert, and
under the refinement in Cassic Drywall and Int'l Ski
Service, the Plaintiff is entitled to a noney judgnent
agai nst the Defendant, in an anount corresponding to the
val ue of the shares.

B. Anmount of that Judgnent.

The last issue is the anmount of the judgnent to which
the Plaintiff is entitled. The Plaintiff argues that the
amount of the credit given to Watland Realty on the bal ance
of its outstanding debt to the Defendant concl usively
establ i shes the value of the stock under Section 550(a)(1).
He notes that the Debtor and the Defendant fixed this
anmount according to the book value of the stock, as | ast
set by the Defendant's shareholders prior to the 1991
redenption--all as the S.R A provided.

In response, the Defendant produced two affidavits
going to the issue of val ue.

In one of them Kenneth O Larson, the Defendant's
President, recites that

the arbitrary price listed in [the] Stock Redenption

Agreenent [of February 4, 1991] considered the val ue

of the liability owing to [the Defendant], [the

Def endant ' s] desire to consolidate stock ownership

and above market val ue interest of [the Defendant]

to purchase said stock

He all eges that the Defendant's 1989 and 1990 fi nanci al
statenments "show that [the Defendant] was not profitable in
. [those] calendar years . . . [,] resulting in inconme
| oss for those years."™ Larson then states that, in a
redenpti on of another shareholder's stock in January 1992,

t he Def endant and that sharehol der agreed to a val ue of

| ess than $6.50 per share, when the sharehol ders' val uation
at $6.50 per share still appeared on the Defendant's books.
Noting that by the tinme of the latter redenption the

Def endant had returned to profitability, he opines (wth
little nore detail) that "the actual value of [the
Debtor's] shares of stock at the time of transfer was .



believed to be significantly |l ess than $3.50 per share."

The second affidavit is nore significantly probative:
it is by one Gerald G Gay, who attests to his
prof essi onal credentials as an appraiser of business
enterprises and nearly 30 years' worth of experience as
such. He states that, based upon his "prelimnary
anal ysi s, "
the stated val ue of $6.50 per share for the
redenptlon of the shares held by [the Debtor] is not
a nmeani ngful indicator of value of the shares because
no cash was paid to [the Debtor] and that the
cancel |l ation of the stock was treated as an offset for
t he recei vabl es owed by Watland Realty to [the
Def endant]. Said receivabl e having apparently no
val ue .

That anal ysis included Gray's adjustnents in the book val ue
of various components of the Defendant's asset structure.
Gray essentially opines that the Defendant's renaining
shar ehol ders have been willing to pay a premumprice in
nore recent redenptions, to receive the benefit of nore
consol idated control. Utimtely, he concludes that "the
val ue of the [Defendant's] shares held by [the Debtor] at
the tine of transfer to [the Defendant] was not greater
than but may be significantly I ess than $3.50 per share."
On this last fact issue, the Defendant has nmet its
burden as a respondent under Rule 56. The Plaintiff is not

completely ill-put to rely on the anpunt of the credit
gi ven agai nst Watland Realty's debt, as at |east sone
evi dence of the shares' value. In re First Software Corp.

107 B.R 417, 423 (D. Mass. 1989) (trustee's adducing of
evi dence of value assigned to transfer by recipient on its
own books and records shifts burden of production to
recipient to justify different valuation); In re Int'l Ski
Serv., Inc., 119 B.R at 659; In re Al bers, 67 B.R 530,
534 (Bankr. N.D. Chio 1986). The Defendant, however, has
properly countered the Plaintiff's evidence. While
Larson's affidavit statements are inprecisely phrased and
often inpressionistic, they are at |least marginally
probative. Gray's avernents are certainly pointed and
substantial enough on their face that they could well
support findings contrary to those urged by the Plaintiff,
if the Plaintiff did not produce conparabl e evidence that
preponderated. The span of the evidence of record could
support a finding on the issue of value in favor of either
party. There is, then, a triable fact dispute as to the
anmount of the Plaintiff's recovery.

V. CONCLUSI ON

The Plaintiff, then, is not entitled to quite the ful
adj udi cati on he has requested; he has established his right
to receive a noney judgnment, but the anmpunt of that
j udgnment cannot be determned until after trial. In this
posture, it would not be appropriate to order the entry of
a final judgnent as to the issues on which the Plaintiff
does prevail. Such a disposition could be nade "upon an
express determ nation that there is no just reason for
delay," Fed. R Cv. P. 54(b), as incorporated by Fed. R



Bankr. P. 7054(a), but this would offend a central goa
judicial admnistration: to mnimze the chance of

pi eceneal appeals. See Interstate Power Co. v. Kansas
City Power & Light Co., 992 F.2d 804, 806-807 (8th Cr.

1993). By operation of Fed. R Cv. P. 56(d), (FN10) as

i ncorporated by Fed. R Bankr. P. 7056, however, the

partial adjudications made in this order will settle al

of

i ssues but that of the value of the avoided transfer, and
t hose adjudications will be merged into the final judgment

when render ed.
ORDER

Based upon the foregoi ng nenorandum then
| T 1S HEREBY ORDERED, ADJUDGED, AND DECREED:

1. That the Defendant's redenption of 4,200 shares

of its stock previously held by Debtor Richard Onen

WAt | and, as effectuated on February 4, 1991, was a transfer
of property avoidable under 11 U S.C. Section 548(a)(2).

2. That the transfer identified in Term1 hereof
avoi ded and, pursuant to 11 U S.C. Section 551, that
transfer is preserved for the benefit of the Debtors
bankruptcy estate.

3. That, pursuant to 11 U. S.C. Section 550(a)(1),

is

the Plaintiff is entitled to receive a judgnent against the
Def endant in the anbunt of the value of the subject shares
of stock, to effectuate the avoi dance acconplished by Terns

1 and 2 hereof.
4. That, in all other respects, the Plaintiff's
nmotion for sunmary judgnent is denied.

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(FN1) This rule makes Fed. R G v. P. 56 applicable to adversary proceedi ngs
in bankruptcy. |In pertinent part, FED. R CIV. P. 56(c) provides that,

upon a notion for summary judgnent,

[t]he judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits [submitted in
support of the nmotion], if any, show that there is no genuine
issue as to any material fact and that the noving party is

entitled to a judgnment as a matter of |aw

(FN2) Wth the alternative el ement on which the Plaintiff
provi des as foll ows:

relies, this statute

(a) The trustee may avoid any transfer of an interest
of the debtor in property... that was nmade or incurred



on or within one year before the date of the filing
of the [debtor's bankruptcy] petition, if the debtor
voluntarily or involuntarily --

(2) (A recei ved |l ess than a reasonably equival ent
val ue in exchange for such transfer...; and

(B)(i) was insolvent on the date that such transfer
was made or...was incurred, or becane insol-
vent as a result of such transfer...;

(FNB3) As gl eaned by nost courts, the el enents are:
1. the transfer of an interest of the debtor in property,
2. made wi thin one year before the date on which the debtor

filed its bankruptcy petition

3. for which the debtor received than a reasonably
equi val ent val ue in exchange for the transfer, and

4. on a date on whi ch the debtor was insolvent.

In re Young, 152 B.R 939, 945 (D. M nn. 1993), aff'g In re Young,
148 B.R 886 (Bankr. D. Mnn. 1992); In re Mnnesota Uility

Contracting Co., Inc., 110 B.R at 417. See also, e.g., Butler v.
Lomas and Nettleton Co., 862 F.2d 1015, 1017 (3d Gr. 1988); In re
Chio Corrugating Co., 91 B.R 430, 435-436 (Bankr. N.D. GChio 1988).

(FN4) This statute provides that, for the purposes of Section 548,

"val ue" means property, or satisfaction or securing of a
present or antecedent debt of the debtor, but does not

i ncl ude an unperformed pronmise to furnish support to the
debtor or to a relative of the debtor;

(FN5) The Def endant doggedly relies on the Debtor's purported
testinmony at the neeting of creditors in his bankruptcy case--the
phrasing of which, it insists, anmounts to an adm ssion of persona
liability. The Defendant is conpletely off-base in relying on this
witing to make out a genuine issue of material fact. To prove up
the testinony, it presents sonething that it represents as a
partial transcript of the proceedings at the neeting. This
docunent, however, was prepared by a secretary in the office of the
attorneys who represented the Defendant. oviously, she did not
adm ni ster the original oath to the Debtor, and thus cannot attest
to this key fact. In an acconpanying affidavit, all she can attest
tois that "the attached is a true and correct partial
transcription of the audible portions of the Trustee's
representative questioning of Debtor . . .", taken from an
audi ot ape "supplied to our office by the U S. Trustee's office in
Response to Defendant's Request for Docunents . " (enphasis
added). In presenting this witing as "evidence," the Defendant's
counsel ignores such elenentary points as the limtation of his
secretary's attestation to those parts of the record that she found
"audi bl e"; her lack of |egal competence to provide an official



certification as to the accuracy and conpl eteness of the
transcription; the |ack of such a certification by an individua

wi th such conpetency; and the niceties of the hearsay rul e--which,
clearly, bar this witing from evidence absent a denonstration of
one of the exceptions contenplated by Part VIII of the Federa

Rul es of Evidence. Besides this, the transcription contains a
nunber of gaps, due to the transcriber's inability to fully
understand the taped record. No court could take cogni zance of
this docunent as evidence for any substantive purpose. This is al
not to say that there are not substantive problens as well. The
wordi ng of the Debtor's testinony is so vague as to be no nore than
margi nal ly probative. Finally, any such undertaking by the Debtor
just might run afoul of the Statute of Frauds. See Mnn. Stat.
Section 513.01(2) (making unenforceable "[e]very special promse to
answer for the debt, default or doings of another . . . ," unless
set forth in a signed witing).

(FN6) An inference is a fact or proposition that is deduced as a
| ogi cal consequence fromother, "basic" facts that are already
proved or admitted. 1In re Mathern, 137 B.R at 319.

(FN7) This coul d have consisted of anything show ng that the Debtor
accrued a |l arge anpunt of debt or |lost a large value in assets
after the date of the stock redenption

(FNB) In pertinent part, this statute provides:

(a) Except as otherwi se provided in this
section, to the extent that a transfer is avoi ded
under [11 U S.C. Section] . . . 548, . . . the
trustee may recover, for the benefit of the
estate, the property transferred, or, if the court
so orders, the value of such property, from-

(1) the initial transferee of such
transfer or the entity for whose benefit such
transfer was nade ..

(FN9) The S.R A identifies only three sharehol ders, including the
Debtor. By the tine of the transfer in question, there
apparently were a total of six.

(FN1O) This rule provides as foll ows:

(d) Case Not Fully Adjudicated on Mdtion. If on notion
under this rule judgnent is not rendered upon the

whol e case or for all the relief asked and a trial is
necessary, the court at the hearing of the notion, by
exam ni ng the pleadings and the evidence before it and by
i nterrogating counsel, shall if practicable ascertain
what material facts exist without substantial controversy
and what material facts are actually and in good faith
controverted. It shall thereupon nmade an order
specifying the facts that appear w thout substanti al
controversy, including the extent to which the anount of
damages or other relief is not in controversy, and direct
such further proceedings in the action as

are just. Upon the trial of the action the facts so
speci fied shall be deened established, and the trial

shal | be conducted accordingly.






