DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: BKY 3-89-01264

Dennis David Waite,

Debt or .
Li nda D. Murphey, f/k/a ADV. 3-92-203
Li nda Murphey Wiite

Plaintiff,

VS. CORDER

Dennis David Waite,

Def endant .

This matter cane before the Court on trial to determne
nondi schargeability of debts ow ng under a dissolution decree.
W1 Iliam Hanl ey appears on behalf of Plaintiff. Judith L. Mson
appears on behal f of Defendant. At the conclusion of the
evi dence, the parties requested and were permtted to submt their
final argunments in witten formas post-trial menoranda. Based
upon the files, records, evidence presented at trial, argunments of
counsel and post-trial final witten argunents, the Court mnakes
this Order pursuant to the Federal Rul es of Bankruptcy Procedure.

l.
Fact s

The dispute in this case is whether property division, paynent
of the marital debt, and paynent of attorney's fees awarded in a
marri age dissolution decree are spousal maintenance or property
settlenent provisions. Plaintiff Linda Mirphey contends that the
provi sions were intended as nmai ntenance and support, and that the
obligations created under them are nondi schargeabl e. Def endant
Dennis Waite argues that the provisions were in settlenent of
marital property clainms of the parties, and that the obligations
are all dischargeable under 11 U S.C. Section 727.

Plaintiff and Defendant were married for approximtely eight
years. Two children were born of the marriage, one on May 24,
1982, and the other on Decenber 12, 1983. The coupl e began havi ng
marital problenms and M. Waite noved out of the M nneapolis hone in
February 1987. Ms. Mirphey controlled the househol d checking
account and finances during the marriage. She continued control
over the couple's incone after the separation, allotting M. Wiite
nmoney each nmonth to neet his nonthly expenses. Wen she filed the
petition of dissolution, M. Wiite closed the account in the sumer
of 1988. The parties stipulated to their dissolution proceedi ng
and the Hennepin County District Court entered its Judgnent and
Decree on Decenber 8, 1988



one

Par agraph 10 of the Decree, entitled: "Division of Persona
Property," provides:
10. Division of Personal Property. [T]he parties have
effected to their nutual satisfaction a division of al
personal property in which they had an interest, either
singly or jointly(FNL1)...As a full final conplete and
equi tabl e property division, Petitioner is awarded
$12,000.00 fromthe rental property jointly owned by
parties | ocated at 1077 Bradley Street, St. Paul
M nnesota, ...The Property Award shall be paid as
fol | ows:
(1) $5,000.00 to Petitioner within ten days follow ng
the entry of the Judgnent and Decree of dissolution; and
(2) $5,000.00 in 40 days following (1) above; and
(3) $2,000 to be paid in interest free installments as
$300. 00 per nonth for 7 nmonths commencing the nonth
followi ng the term nation of spousal maintenance as
descri bed i n paragraph 14 above...(FN2)

Plaintiff was awarded all right, title and interest to the parties
hone | ocated at 4813 36th Avenue, M nneapolis.(FN3) Defendant was
awarded all right, title and interest in a duplex located at 1077
Bradley Street, St. Paul.(FN4) Both parties were ordered to execute
quit claimdeeds to convey title to each other's awarded property.

Def endant was obligated to pay all marital debts of the
parties and to defend and hold Ms. Murphey harm ess for the debts.
The debts totalled approxi mately $27,000, according to schedul es
filed with the bankruptcy petition. Additionally, Defendant was
ordered to pay Plaintiff's attorney's fees directly to Krause &
Rollins in an anmount up to $2, 500. 00.

After the dissolution, Ms. Mirphey conpleted a four-week
course at Normandal e Community Col | ege and was qualified to
substitute teach on a part-tine, as-needed basis for the Gty of
M nneapolis School System Currently, she is recertified and
enpl oyed full-time as a special education teacher. She is no
longer living at the M nneapolis residence as she has remarried and
is living with her husband in Burnsville.

M. Waite was and still is enployed with Northwest Airlines as
a mechanic. At the tine of the dissolution, he was earning
$34,000. He testified that it was necessary to work overtime with
Nort hwest and part-time enpl oynment perform ng buil di ng maintenance
in order to make ends neet. Defendant testified that he thought
that he could fulfill his obligations under the property settl enent
by borrowi ng noney froma credit union. However, the credit union
woul d not consider his application.

Def endant filed a Chapter 13 petition on April 13, 1989. He
paid the property division paynments outside of his plan.(FN5) No

objected to the plan and it was confirned. Defendant testified

t hat Northwest subsequently cut his overtinme and that he was forced
to convert to a Chapter 7 on April 28, 1992. According to M.

Wi te, he had been using his overtime pay from Nort hwest to neet
his own personal |iving expenses.

Ms. Murphey contends that the property division, paynent of



the marital debt, and payment of her attorney's fees were al

i ntended to represent spousal mai ntenance obligations and are,

t heref ore, nondi schargeable in the Chapter 7 case. M. Wiite
argues that the obligations represent property settlenment, and are
di schargeabl e under 11 U S.C. Section 727.

1. Prelimnary Matters - Post Trial Argunent Evidentiary
hj ections

Wth the subm ssion of Defendant's post-trial argunent, his
attorney attached four docunents not introduced as exhibits at
trial: Stipulation to Arend Judgnent and Decree dated July 21
1989; and three Orders fromthe Fam |y Court dated Septenber 1
1989; April 20, 1992; and January 22, 1993. Upon receipt of
Def endant's final argunment, Plaintiff's counsel, by letter to the
Court dated January 29, 1993, objects to the introduction of these
docunents as untinely, arguing that the documents were not provided
to himprior to trial; and, Defendant closed his case at trial
wi t hout any request for subm ssion of these exhibits or reservation
of right to submt additional exhibits. Plaintiff's attorney
states that his cross-exam nation of Defendant woul d have been
significantly different had these docunents been offered at trial

Def endant did not provide the docunents to Plaintiff pursuant
to the trial order of the Court or offer themas exhibits at trial
Recei pt of the exhibits after trial would unfairly prejudice
Plaintiff. The docunents are not part of the record and will not
be considered in determnation of the issues tried.

Additionally, Plaintiff's counsel, in his letter of January
29, 1993, objects to the relevancy of an exhibit offered by
Plaintiff and admitted at trial. Specifically, Plaintiff's counse

argues that the Anended Judgnent and Decree of Divorce dated June
11, 1992 is irrelevant because that docunent is dated after
Debtor's conversion froma case under Chapter 13 to a case under
Chapter 7. If Plaintiff did not want it considered as evidence,
she shoul d have not offered the docunment. The Judgnment and Decree
dated June 11, 1992, that was offered by Plaintiff and received by
the Court as Exhibit 8 with no objections being nade to it at the
time of trial, is now part of the record, and will be considered in
thi s proceedi ng.

2. Dischargeability |Issues

A. Cenerally
11 U.S.C. Section 523(a) provides:
A di scharge under section 727...does not discharge an
i ndi vi dual debtor from any debt--

(5) to a spouse, forner spouse, or child of
the debtor for alinony to, maintenance for, or
support of such spouse or child, in connection
with a separation agreenent, divorce decree or
ot her order of the court of record,

determ nati on nade in accordance with State or
territorial |aw by a governnental unit, or
property settlenent agreenment, but not to the
extent that--



(B) such debt includes a liability
designated as al i nony, maintenance,
or support, unless such liability is
actually in the nature of alinony,
mai nt enance, or support.

The conpl ai ni ng spouse has the burden of establishing that an
obligation is nondi schargeabl e because the debt obligation is
actually in the nature of alinony, nmaintenance or support. This
burden flows fromthe concept that nondischargeability under 11

U S.C. Section 523 nmust begin with the assunption that

di schargeability is favored under the Bankruptcy Code. Freyer v.
Freyer, (In re Freyer), 71 B.R 912, 916 (Bankr. S.D. NY. 1987)
citing Long v. Cal houn (In re Cal houn), 715 F.2d at 1111; Tilley v.
Jessee, 789 F.2d 1074, 1077 (4th Cr. 1986). Wether a debt in a
state court dissolution decree is a famly support obligation or a
property division is a question of federal law. H R REP. No. 595,
95th Cong. |st Sess. 364 (1977); S.REP. No 989, 95th Cong., 2d
Sess. 79 (1978); U.S. Code Cong. & Admin. News |978, p. 5787;
Adans v. Zentz, 963 F.2d 197, 199 (8th Gr. 1992); Inre WIlians,

703 F.2d 1055 (8th Gir. 1983). 1In order to determ ne whether the
obligation is nondi schargeabl e spousal support the first place the
court looks is to the docunment itself. |If intent is not apparent

fromthe docunent, the court nust then ascertain the intent of the
parties at the time they executed their stipul ated agreenent. The
subst ance of the agreenent rather than its form nust be considered
in light of the surrounding circunstances of the parties at the
time of the dissolution. Anderson v. Anderson (In re Anderson), 62
B.R 448, 454 (Bankr. D. Mnn. 1986); CGoss v. Goss (In re Goss),
131 B.R 729, 731 (Bankr. D. NNM 1991).

To assist the court in ascertaining what constitutes
nondi schar geabl e support as opposed to a di schargeabl e property
di vision, many courts have considered a list of factors designed to
aidit in resolving the question of what the parties actually
i ntended the obligation to enconpass at the tine of their
di ssolution. As the nunmber of cases in this area has grown, so has
t he nunber of factors on the list. Bohneur v. Bonheur (In re
Bonheur), 148 B.R 379 (Bankr. E.D. N Y. 1992). Sone of these
factors incl ude:

1. \Whether the debtor's obligation of paynment term nates
on the death or remarriage of the recipient, or on the
deat h of the debtor;

2. \Wether the debtor's obligation of paynents

term nat es when dependent children reach the age of
majority or are otherw se emanci pat ed;

3. \Whether paynents are nade directly to the recipient
or to third parties;

4. Wen a duty to pay debts to third parties is at

i ssue, whether the debt was incurred to pay imedi ate
living expenses of the recipient/beneficiary;

5. The relative earnings of the debtor and the recipient
at the tine of stipulation or trial;

6. \Whether the recipient relinquished property rights in
consideration for the entitlenment to paynments fromthe
debt or;

7. The length of the debtor's and the recipient's

marri age and t he nunber of dependent chil dren

8. The facial l|anguage of the decree itself and the



i nference to be drawn fromthe inclusion of specific
provisions in it;

9. \Whether the paynents are intended for the econonic
safety of the debtor's dependents;

10. Whether the obligation is payable by installnents
over a substantial period of tinme;

11. The nature of the obligations assune (provision of
daily necessities indicates support);

12. Rel ative earning powers of the parties;

13. Age, health and work skills of the parties;

14. The adequacy of support absent the debt assunption

Anderson, at 454, 455; Smith v. Smith (In re Smth), 131 B.R 959
(Bankr. E.D. Mch. 1991).

B. Attorney's Fees

VWere state law all ows an award of attorney's fees to be based
on the financial circunstances of the parties, and the facts show
that the recipient is in need of the award, the Bankruptcy Court
may find the award had a support function and i s nondi schargeabl e.
Anderson at 456, citing WIllianms at 1057; see al so M NN. STAT.
Section 518.14. Here, Ms. Mirphey was unenpl oyed at the tine of
the dissolution. Although she was receiving adequate child support
and spousal maintenance fromM. Waite, it would have been
inequitable to require her to pay her attorney's fees directly from
her award of child support and spousal maintenance. At the tine of
the dissolution, M. Waite was in a far better position to assune
responsibility for payment of Ms. Murphey's attorney's fees.
Additionally, Ms. Miurphey's earning potential at the tine of the
di ssolution and the 18-nonth period post-dissolution was limted to
part-tine enploynment in |light of her goal to return to school to
acconplish recertification. Therefore, the attorney's fees were
i ntended as mai nt enance and support and are nondi schargeable in
Debt or' s bankr upt cy.

C. Marital Debt Assunption

In resolving the parties' intent as to whether the marita
debt assunption constituted spousal mmintenance or a property
settlenent, the Court nust determ ne the intent of the parties when
they executed the stipulation which the state district court
ultimately relied on in the entry of the Judgnment and Decree.
Factors that support the claimthat this award was a property
settlenent are: the obligation did not term nate on death or
remarri age of Ms. Miurphey or on the age of majority of the
children. The facial |anguage in the docunent itself does not
refer to it as spousal naintenance. The debts were payabl e
directly to third parties. However, debts payable to third parties
can be viewed as support obligations. See: WIIlians at 1057.

A nunber of factors support the assertion that the award was
i ntended as spousal maintenance. At the time of the stipulation
M. Waite was the sol e-wage earner of the famly, M. Mirphey was
a honemaker. There were two mnor children. M. Mirphey's goa
was to becone recertified as a teacher and, therefore, could not
seek inmediate full-tinme enploynent. Therefore, M. Wiite was in
a far better position to undertake the parties' nmarita
i ndebt edness. Also, if M. Waite had not assuned the nmarita
debts, Ms. Murphey's child support and mai ntenance woul d not have



been adequate to al so service the outstanding marital debt. M.
VWaite's assunption of these debts was necessary to preserve M.
Mur phey' s support and mai nt enance. Therefore, the debt assunption
was i ntended as support and mai nt enance and i s nondi schar geabl e.

D. Property Award

The Judgnent and Decree as well as the Anended Judgnent and
Decree facially describe the provision as: "D vision of Persona
Property." Qher separate and distinct provisions in the docunent
provi ded for child support and mai ntenance. (FN6) The arrearages in
t he
property division are not nerged into the child support as was
acconplised with the spousal mai ntenance upon the death or renarriage
of either spouse, which has been held to be indicative of a property
settl enent award rather than spousal nmaintenance. See: Mrel V. Mre
(In re Morel), 983 F. 2d 104 (8th Gr. 1992); Seablomyv. Seablom (In
re Seabl om, 45 B.R 445, 450 (Bankr.D.N. D. 1984). Rather, it only
provided that if M. Wiited wshould remarry, the entire unpaid bal ance
was to be paid in full to Ms. Mirphey.
Taki ng the anal ysis one step further, the Court considers the intent
of the parties at the tinme the stipulation was executed. (FN7) In the
stipul ated dissolution, Ms. Mirphey recieved the majority of the
coupl e's personal and real property. She received 90 percent of the
househol d bel ongi ngs; the fam ly residence in M nneapolis, which
contai ned at |east $15,000.00 equity; she essentially received whatever
equity was in MR Wiite's duplex. M. Wiite accepted responsibility
for all the couple's nmarital debt in the approxi mate anount of $27, 000.
Essentially, she was debt freee, except for the first nortgage on the
M nneapol i s residence. She was awarded separately adequate child
support and spousal mmintenance. The spousal mmintenance was for a
18-nmonth term whi ch can be contrued as a nonetary award necessary
for the time period required for Ms. Mirphey's recertification in
t eachi ng.
At trial, Plaintiff appeared to be a well-educated, articulate
worman. Prior to her marriage, she had obtained a degree in
teachi ng special education froma college in New Jersey. Wen she
nmoved to M nnesota, she obtained secretarial enploynent. Thereafter
she was enpl oyed with Northwest Airlines (Norhtwest) as a flight
attendant, earning approxi mated $676.00 to $1, 100 bi-nonthly. She
conti nued enpl eoynent with Northwest until the birth of the couple's
first child. She then took maternity | eave, and subsequently quit her
enpl oyment at Northwest to become a full-tine honemaker.
Additionally, Ms. Murphey at the time of the dissolution was
a young woman, in excellent health. She had marketable secretari al
skills and a degree in education which only required n nimal
schooling for recertification. M. Mirphey also testified that
after conpleting a prelimnary course through Nornmandal e Conmunity
Col | ege, she was qualified as a part-time substitute teacher with
the M nneapolis School System so she was marketable in her chosen
pr of essi on.

Based upon all the above, the Court finds that the parties
intended this provision to be a property settlenent and not spousa
mai nt enance.

Accordingly, the Court finds that the "personal property
settlenent” is just what it is entitled, and what it was intended
to be, a property settlenent. It is, therefore, an obligation
di schargeabl e i n bankruptcy.



I T IS HEREBY ORDERED

1. The attorney fee award in favor of Plaintiff arising out
of the dissolution of the marriage of the parties was intended as
al i rony, mai ntenance or support and i s nondi schargeable in
Def endant Debtor's bankruptcy proceedi ng.

2. The marital debt assunption of the Defendant arising out
of the marriage dissolution of the parties was intended as alinony,
mai nt enance or support and is nondi schargeable in Debtor's
bankr upt cy proceeding.

3. The "Division of Personal Property" obligation arising out
of the marriage dissolution of the parties, in the present anount
of $9,500 owi ng Ms. Murphey, is a property settlenment. Therefore,
the obligation is covered by the Defendant Debtor's 11 U S.C
Section 727 general discharge in his Bankruptcy Case 3-89-01264.

Let Judgnment Be Entered Accordingly.

Dated: April 6, 1993.

BY THE COURT:

DENNI S D. O BRI EN
U. S. Bankruptcy Judge

(FNL)Plaintiff testified that she received approxi mately 90
percent of the househol d personal property as this was her property
prior to the marri age.

(FN2) Thi s provision was subsequently anmended on June 11, 1992, to
provide for $250 nonthly installnments until the $11, 700 bal ance was
conpletely paid. The entire unpaid bal ance was to be paid in ful
to Ms. Murphey if M. VWaite remarried or refinanced the property.
The anmendnent provided that Ms. Mirphey was entitled to a lien on
the property to secure paynent.

(FN3) The M nneapol is hone nust have contai ned substantial equity
as Ms. Murphey post-dissolution obtained a second or third nortgage
on the hone in the amount of $15, 000.

(FN4) The Anended Judgnent and Decree subsequently entitled M.
Murphey to a lien against the property to secure paynent of the
$12,000 award. The St. Paul property has since been forecl osed
upon by senior |ienors.

(FN5)Currently, $9,500 is owing Ms. Mirphey under the
di ssol ution property division

(FN6) Under the Judgnment and Decree, Defendant was initially
required to pay Plaintiff "Child Support" of $840 per nonth unti
August 1, 1989. Effective August 1, 1989, Defendant's child



support paynent increased to $977.60 per nmonth. Currently, he is
paying Plaintiff $1,133 a nonth in child support. The Defendant
was and is paying Plaintiff child support above the statutory
anmounts provided in M NN STAT. 518.551. Under the Decree,

Def endant was ordered to pay Plaintiff $350.00 "Spousa

Mai nt enance” for a period of 18 nonths, with all support arrearages

t hen exi sting being nmerged into nai ntenance paynents.

This is above the $150 M. Wiite was ordered pay Ms. Mirphey for
spousal support at the hearing for tenporary support initially
held in the proceedi ng.

(FN7) The parties apparently had di scussi ons regarding the
property settlenent w thout advice of counsel prior to filing the
petition for dissolution. Plaintiff testified that they net at
the Canteen Restaurant in Mnneapolis. She expressed a desire to
beconme certified as a special education teacher with the State of
M nnesota. In order to do so, conpletion of 10 additiona

courses was required, encompassing approximately a two years of
study. She estimated that her educational costs would be between
$10, 000 to $15,000 which included tuition, books, day care,

travel expenses and a new wardrobe for her new career. She
testified that her husband agreed to pay her $12,000 to achieve
her educational goal in exchange for |ower spousal maintenance
paynents. Previously, she had requested $600.00 a nonth in
spousal mai ntenance. She contends that she agreed to reduce her
spousal maintenance paynments to $350 per nonth for 18 nonths in
exchange for property settlenent. However, M. Wiite does not
recal | discussing the certification issue with Ms. Mirphey, but
recal I s di scussing her educational goals in subsequent

conversati ons.

If the property settlement was actually intended as spousa
mai nt enance, it seens that M. VWaite ultimately agreed to pay
consi derably nore mai ntenance to settle the supposed spousa
mai nt enance i ssue than Plaintiff had requested in the firstplace.
M. Wiite would have paid $600 a nonth for 18 nonths,
he would have ultimately paid a total of $10,800. However, under
the Plaintiff's version of the settlenent, M. Wiite's tota
mai nt enance paynents woul d be $6, 300, plus the property
settlement of $12,000 equal ing $19, 000. The difference represents
an additional $7,500 in maintenance to Ms. Murphey over what she
woul d have received pursuant to her own initial request.

END FN



