UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

Jerry dark Vincent,
alk/a J.C. Vincent Distributing,

Debt or. BKY 96- 46368
Dwi ght R J. Lindquist, Trustee, ADV 97-4181
Plaintiff,

ORDER DENYI NG EXTENSI ON OF
V. TIME TO FI LE NOTI CE OF APPEAL

City Meat Market of St. Paul,
Inc.,

Def endant .

At M nneapolis, Mnnesota, April 9, 1998.

Thi s adversary proceedi ng came on for hearing on
the nmotion of the defendant pursuant to Fed. R
Bankr. P. 8002(c) to extend the time for filing a
noti ce of appeal. Mark D. Luther appeared for the
def endant and Randall L. Seaver appeared for the
plaintiff.

The defendant's notice of appeal was filed one
day late. This notion was filed twenty days after
the expiration of the tine for filing a notice of
appeal and therefore may be granted only upon a
showi ng of excusable neglect. The Suprene Court in
Pi oneer Investnment Services Co. v. Brunsw ck
Associ ates Ltd. Partnership, 507 U S. 380 (1993)
established a nore flexible four-part test for
det erm ni ng excusabl e neglect. VWhile the Suprene
Court was interpreting the phrase "excusable
neglect” in Fed. R Bankr. P. 9006, the analysis
applies equally here. In Pioneer, the Supreme Court
listed a nonexclusive |list of four factors that
could be considered, including: (1) the danger of
prejudice to the debtor (here, the plaintiff); (2)
the length of the delay and its potential inpact on
judicial proceedings; (3) the reason for the del ay,
i ncluding whether it was within the reasonabl e
control of the novant; and (4) whether the novant
acted in good faith.

VWhile the first, second, and fourth factor do
not wei gh agai nst the defendant, the third, as
interpreted by the Eighth Crcuit since Pioneer
conpels nme to deny the motion. Cdearly, the late
filing was within the defendant's control. The
def endant cl ained at oral argunent that the notice



of appeal was mailed on a Friday, assumng that it
woul d arrive at the bankruptcy court the foll ow ng
Monday, which was the tenth and | ast day for tinely
filing a notice of appeal.(1) The defendant's attorney
al so conceded at oral argument that the envel ope in
whi ch he clains to have mail ed the notice of appea
had the wong zip code for the clerk's office.
Nei t her the defendant nor its attorney checked wth
the clerk's office the follow ng Monday to see
whet her or not the notice of appeal arrived as
anti ci pat ed.

In Fink v. Union Central Life Insurance Co., 65
F.3d 722 (8th G r. 1995), a post-Pioneer case, the
Eighth Grcuit recogni zed the change in excusabl e
negl ect law, but at the sane tine, reaffirnmed "sone
factors with respect to mailing that remain rel evant
i n an excusabl e negl ect analysis.” That discussion
was found in its earlier opinion in Vogel sang v.
Patterson Dental Co., 904 F.2d 427 (8th Cr. 1990),
where it quoted the Supreme Court in discussing the
filing of notices of appeal by mail, saying that if
appel l ants "choose to use the mail, they can at
| east place the notice directly into the hands of
the United States Postal Service (or a private
express carrier); and they can followits progress
by calling the court to determ ne whether the notice
has been received and stanped, knowing that if the
mai |l goes awy they can personally deliver notice at
the I ast nonent or that their nonitoring wll
provide themw th evidence to denonstrate either
excusabl e neglect or that the notice was not stanped
on the date the court received it." Quoting from
t he Suprenme Court opinion in Houston v. Lack, 487
U S. 266, 272 (1988) (enphasis in 8th Grcuit
opi nion not the original).

| glean fromthis | anguage and its reaffirnmance
by the Eighth Crcuit after Pioneer, that an
appel l ant (other than a pro se appellant) who
entrusts a notice of appeal to the nmail and does not
follow up by checking for its tinely arrival, is
guilty of neglect, but the neglect is not excusable.
The defendant here shoul d have checked with the
clerk on the tenth day and if it had done so, it
woul d have di scovered that no notice of appeal had
been filed and coul d have prepared and personal |y
filed one on tinme. Therefore, | find that the
defendant's failure to file a tinely notice of
appeal was not the result of excusabl e neglect.

THEREFORE, I T |I'S ORDERED: The notion of the
defendant to extend the tine for it to file a notice
of appeal is denied.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1). The record does not indicate an actual mailing,



but only a claimby the defendant that its attorney
had purchased postage at the Hopki ns branch post
office late Friday afternoon. Nothing in the record
i ndi cates what the last tine for pickup of mail on
that Friday evening was or whether or not mail was
pi cked up on Saturday or Sunday. |If the notice of
appeal was in fact mailed |l ate Friday afternoon, it
is entirely possible that it sat in a mailbox until
Monday nor ni ng.



