UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re Linda C. Thiesse, BKY 3-94-0437

Debt or . MEMORANDUM CRDER

This matter cane on for hearing Tuesday, May 10, 1994 on notion for
summary determnation by Linda C. Thiesse ("Debtor"”) for the all owance of a
cl ai ned homest ead exenption. Appearances are noted in the record. The Court,
havi ng recei ved and consi dered argunents and menoranda of |aw of counsel, and
being fully advised in the matter, now nakes this MEMORANDUM CRDER pursuant to
t he Federal and Local Rul es of Bankruptcy Procedure.

STATEMENT OF THE CASE

The Debtor noved from her M nnesota honestead to M chigan in
Septenber, 1993, intending to eventually reside there permanently. She has
not lived in her Mnnesota honme since that tinme. Wen the Debtor noved to
M chi gan, she intended to sell the Mnnesota hone, but only after she filed
for bankruptcy and established the property exenpt under M nnesota exenption
statutes. The Debtor filed a voluntary petition for relief under Chapter 7 of
the United States Bankruptcy Code on February 1, 1994, and clainmed the
M nnesota property exenpt under Mnn. Stat. Sections 510.01 and 510.07. The
Trustee objects to the exenption on the ground that the Debtor's prepetition
renoval fromthe property with the intention of not returning to live there
constituted a | egal abandonnent of the homestead and | oss of the exenption
under M nnesota |law. He argues that the issue of abandonnent presents a
guestion of fact which requires an evidentiary hearing.

The Debtor argues that Mnn. Stat. Section 510.07 provides her an
absolute right to renove fromthe M nnesota hone for up to six nonths w thout
t he i ssue of abandonment arising fromthe renoval, regardl ess of her
i ntentions.

Since the Debtor filed bankruptcy |ess than six nonths after she left for
M chi gan, her cl ai ned homest ead exenpti on should be allowed as a matter of
| aw, she argues.

DI SCUSSI ON

Federal Rules of GCivil Procedure ("Fed. R Cv. P.") 56, as
i ncorporated in the Federal Rules of Bankruptcy Procedure ("FRBP') 7056,
outlines the standards for summary judgnment. Fed. R Cv. P. 56(c) states
t hat :

... The judgnent sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, andadm ssions on file,
together with the affidavits, if any, showhat there is no genuine
issue as to any material fact andthat the moving party is entitled to
a judgnent as a matter of |aw

"o [Slumary judgnment will not lie if the dispute about a materi al
fact is 'genuine," that is, if the evidence is such that a reasonable jury
could return a verdict for thenonnoving party." Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 249 (1986). "Rule 56(e) itself provides that a party
opposi ng a properly supported notion for sunmary judgnent may not rest upon
nmere allegation or denials of his pleading, but nmust set forth specific facts
showi ng that there is a genuine issue for trial."” id. at 256. The noving
party has the burden of show ng the absence of genuine issue to any materi al



fact, and materials presented by the noving party nust be viewed in |ight nost
favorabl e to the nonnmoving party. Adickes v. Kress & Co., 398 U S. 144, 157
(1970).

This dispute is centered on the interpretation of Mnn. Stat.
Sections 510.01 and 510.07. Mnn. Stat. Section 510.01 states in pertinent
part:

The house owned and occupi ed by a debtor as the debtor's dwelling

pl ace, together with the land upon which it is situated to the anount
of area and value hereinafter limted and defined, shall constitute

t he honestead of such debtor andthe debtor's famly...

Pursuant to Mnn. Stat. Section 510.07:

The owner may sell and convey the homestead w thout subjecting it, or
t he proceeds of such sale for the period of one yearafter sale, to any
judgment or debt fromwhich it was exenptin the owner's hands, .... The
owner may renove therefromwi thout affecting such exenption, if the
owner does not thereby abandon the sanme as the place of abode. If the
owner shall cease to occupy such honestead for nore than six
consecutive nonths the owner shall be deenmed to have abandoned the
same unl ess, within such period, the owner shall file with the county
recorder of the county in which it is situated a notice, executed,

wi t nessed, and acknow edged as inthe case of a deed, describing the
prem ses and cl ai mng thesanme as the owner's honestead. ..

Under the facts here, questions of occupancy and intentions are irrelevant in
determ ning the Debtor's honestead rights in the property at filing.

M nn. Stat. Section 510.07 provides the absolute right to an owner of
honest ead property to renmove fromthe honestead for any reason up to siXx
nmont hs wi t hout | oss of honmestead exenption status. (FNL) See: Muscal a v.
Wrtjes, 310 NNW2d 696, 698 (M nn. 1981), "The statute provides the nethod
wher eby honestead status may be retained regardl ess of the reason for the
owner's nonoccupancy."; and, Russell v. Speedy, 38 Mnn. 303, 37 NW 340,
341 (M nn. 1888), "[t]he owner may renove therefrom and sell and convey...and
we are of the opinion that for the termof six nonths after renoval the right
remai ns as perfect and conplete as before. The inmmunity from seizure or sale
does not depend ...upon reoccupation, but is absolute for the period..." See
al so: Stewart v. Rhoades, 39 Mnn. 193, 39 NW 141 (M nn. 1888),
preservation of honestead rights to property within six nmonths after a
destructive fire was not dependent upon intention to rebuild. Although these
cases involved application of different versions of the statute, the rel evant
subst ance has not changed, and its historical construction has been
consistent. See: First Nat. Bank of Mankato v. WIson, 234 Mnn. 160, 47
N. W
2d 764, 767-768 (M nn. 1951).

As a matter of law, the Debtor did not |ose her honestead rights
t hr ough nonoccupancy, regardl ess of her intentions, and she did not "abandon”
t he honestead by her renoval or otherwise. She is entitled to summary
determ nati on overruling the Trustee's objection to her clainmed honest ead
exenption.

DI SPCSI TI ON
Based upon the foregoing, it is HEREBY ORDERED
1. Sunmmary determnation is nade for the Debtor, Linda C. Thiesse.
2. The Debtor's cl ai mred honmestead exenption is all owed.

Dat ed: July 20, 1994. By The Court:



DENNI'S D. O BRI EN
U S. BANKRUPTCY JUDGE

(FN1) It is possible for an owner to abandon homestead exenption rights to
property within six nonths after ceasing to occupy the prem ses. For

i nstance, occupation and decl arati on of another homestead can constitute and
abandoment and | oss of honestead rights in the first property on the sinple
prem se that one cannot have two honesteads at the same time. See: Donal dson
v. Lanprey, 29 Mnn. 18,11 NW 119 (Mnn. 1881). But, in such instances,
abandonnent results fromthe act of declaration or renunciation, not from
renoval or subjective intention. Failure to occupy and intent to sell, do not
consti tute abandonnent.



