UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Bky. No. 98-30207

Timothy P. Hurrle d/b/a Hurrle Farns,

Debt or .
Terra International, Inc. Adv. No. 98-3080
Plaintiff,
V.
ORDER
Jack Frost. Inc.
Def endant .

This matter is before the Court on notion of
plaintiff Terra International to remand the action
to state district court fromwhich it was renoved by
def endant Jack Frost. Hearing was held on June 11
1998. The court, having reviewed the briefs, heard
argunents of counsel, and being fully advised in the
matter, now nmakes this Order pursuant to the Federa
and Local Rul es of Bankruptcy Procedure.

The Debtor, Tinothy Hurrle, filed for relief
under Chapter 11 on April 6, 1998. On March 12,
1998, Terra had filed a Conpl ai nt agai nst Jack
Frost, Inc. ("Jack Frost") in the District Court for
Sher burne County, M nnesota, seeking damages for
conversion. Terra clains a first secured position
in grain that the Debtor allegedly sold to Jack
Frost without Terra's consent and without Terra's
recei pt of the proceeds. The collateral is alleged
to secure notes executed by the Debtor and his
parents, debtors in a rel ated bankruptcy case, in
t he conbi ned anobunt owi ng at bankruptcy filing of
approxi mately $1,450,155. The Debtor, and his
parents, are nmentioned in the conplaint, but are not
parties to the action. Jack Frost is the only
def endant naned in the conplaint.

Jack Frost renoved the action fromthe District
Court of Sherburne County, M nnesota, to the
Bankruptcy Court for the District of M nnesota,
pursuant to the Defendant's Notice of Renoval of
Cvil Action dated April 6, 1998.(1) The Defendant's



stated grounds for renoval were based in part on
"information and belief" that the Debtor intended to
intervene in the action to assert defenses and/or
cross clainms. The Debtor has not intervened.(2)

Additionally, the Defendant premised its
renoval of this action on the assertion that "any
relief granted pursuant to the Conplaint will affect
the adm nistration of the bankruptcy estates.” Jack
Frost has filed proofs of contingent clains in each
of the bankruptcy cases, alleging clains against
the estates by right of contribution or
i ndermmi fication for all amounts that mght be paid
by Jack Frost to Terra as a result of the conpl aint
in this action.

The Debtor and his parents have pending, in the
federal district court, a product liability action
agai nst Terra for damages resulting from Terra's
chem cal spraying of their 1996 potato crop
According to the plaintiffs in that action, the
sprayi ng caused total |oss of the crop. The danages
sought exceed the bal ance owing on the notes. Terra
has also filed clains in the Debtor's estate for the

Inits nmotion for remand, Terra argues that the
Court | acks subject matter jurisdiction in this
action. Aternatively, if the Court finds
jurisdiction, Terra urges discretionary abstention
and remand to the state court pursuant to 28 U S.C
Section 1334(c)(1) and 28 U.S.C. Section 1452(b).
At the hearing, Terra argued that 28 U S.C. Section
1334(c)(2), mandatory abstention applies, and the
Plaintiff demands abstention and renmand under that
provi si on.

Def endant Jack Frost clains that the action is
"related to" the bankruptcy w thin the nmeaning of 28
U S.C. Section 1334(b). The Defendant argues
agai nst di scretionary abstention, asserting that the
clains of the Debtor, his parents, Terra, and Jack
Frost, should all be determined in a single
proceedi ng, preferably by joinder in the pending
federal district court product liability action
Jack Frost clains that the Court need not consider
Terra's mandatory abstention argunment because the
i ssue has not been properly raised in the filed
motion.(3) Finally, the Defendant argues that, for
several reasons, abstention is not required even if
the issue is properly before the Court.

COURT HAS JURI SDI CTI ON

28 U.S.C. Section 1334 provides, in pertinent
part:

Section 1334. Bankruptcy cases and
pr oceedi ngs

(b) Notwi thstandi ng any Act of Congress
that confers exclusive jurisdiction on a
court or courts other than the district
courts, the district courts shall have
original but not exclusive jurisdiction of



all civil proceedings arising under title
11, or arising in or related to cases under
title 11.

The case nost often cited in articulating the scope
of "related to" jurisdiction is Hi ggins v. Pacor
743 F.2d 984 (3rd Cr. 1984). In discussing the
scope, the Pacor court said:

In enacting section 1471(b), Congress

i ntended to grant conprehensive
jurisdiction to the bankruptcy courts so
that they m ght deal efficiently and
expeditiously with all matters connected
wi th the bankruptcy estate . . . . The
jurisdiction of the bankruptcy courts to
hear cases related to bankruptcy is not
without limt, however, and there is a
statutory, and eventually constitutional
l[imtation to the power of a bankruptcy
court. For subject matter jurisdiction to
exi st, therefore, there nust be sone nexus
between the "related" civil proceedi ng and
the title 11 case.

The usual articulation of the test for

determ ni ng whether a civil proceeding is

rel ated to bankruptcy is whether the

out come of that proceeding could

concei vably have any effect on the estate

bei ng adm ni stered i n bankruptcy .

Thus, the proceedi ng need not necessarily

be agai nst the debtor or against the

debtor's property. An action is related to

bankruptcy if the outcone could alter the

debtor's rights, liabilities, options, or

freedom of action (either positively or

negatively) and which in any way inpacts

upon the handling and adm nistration of the

bankrupt estate. (4)

Pacor v. Higgins, 743 F.2d at 994, (citations
omtted).

H ggi ns had sued Pacor, not the product
manufacturer, in a state court product liability
case for damages in connection with an asbestos
related injury. Pacor comenced a third party
action for contribution and i ndemity agai nst Johns-
Manvill e, the product manufacturer. Johns-Manville
filed for protection under Chapter 11 shortly
thereafter. The third party action was then severed
fromthe main state court action, which proceeded in
pre-trial between Hi ggins and Pacor. On the eve of
trial, Pacor renoved the entire litigation
i ncluding the severed third party action, to the
federal district court, asserting "related to"
jurisdiction in connection with Johns-Manville's
bankruptcy case.



H ggins had not filed a claimin the bankruptcy
case. The district court retained the severed third

party cl ai mby Pacor agai nst Johns-Manvill e,
ordered the main case remanded. The circuit
affirmed. The Pacor court found that Pacor's
contingent cl ai magainst Johns-Manville was
insufficient to establish the requisite nexus
"related to" jurisdiction in the main action
court said:

Qur exam nation of the
Hi ggi ns- Pacor-Manvill e controversy | eads

but
court

for
The
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to conclude that the prinmary action between
H ggi ns and Pacor woul d have no effect on

the Manville bankruptcy estate, and

therefore is not "related to" bankruptcy

wi thin the nmeani ng of section 1471(b).
best, it is a nmere precursor to the
potential third party claimfor

i ndemi fi cation by Pacor against Mnvi l
Yet the outconme of the Higgins-Pacor act
would in no way bind Manville, in that i
could not determ ne any rights,
liabilities, or course of action of the
debtor. Since Manville is not a party t

At
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t

(o]

t he Hi ggi ns-Pacor action, it could not be

bound by res judicata or collatera

estoppel . . . Even if the Hi ggins-Pacor

dispute is resolved in favor of Higgins
(thereby keeping open the possibility of
third party claim, Manville would stil

a
be

able to relitigate any issue, or adopt any

position, in response to a subsequent cl
by Pacor. Thus, the bankruptcy estate
could not be affected in any way until t
Pacor-Manville third party action is
actual |y brought and tried.

aim
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The fact remains that any judgnment received

by the plaintiff Hi ggins could not itsel
result in even a contingent claim agains
Manvi |l e, since Pacor would still be
obligated to bring an entirely separate
proceeding to receive indemification

f
t

Pacor v. Higgins, 743 F.2d at 995, (citations

omtted).

The Pacor rationale has been adopted by the Eighth

Circuit. See: National Gty Bank v. Coopers
Lybrand, 802 F.2d 990 (8th Cir. 1986) Pacor
been favorably cited by the United States Sup
Court. See: Celotex Corporation v. Edwards,
S. Ct. 1493, 1498, 1499 (1995).

In this case, Jack Frost's contingent c
contribution and i ndemity agai nst the Debtor
not provide sufficient nexus to establish fed
court jurisdiction over the main action. See
Nati onal Gty Bank, at 993, 994. However, Te

and
has al so
reme
115

aimfor
does
eral

rra's



filed claimin the Debtor's estate on the notes,

al | egedly secured by the allegedly converted
collateral, does provide sufficient nexus. In
Pacor, plaintiff Hi ggins had not filed a claimin

t he Johns-Manvill e bankruptcy estate. The Pacor
court specifically mentioned the claimas a mssing
el enent, which, the court inferred, would have
establ i shed the requisite nexus for federa
jurisdiction. The court said:

Al'l issues regarding Manville's possible
liability would be resolved in the
subsequent third party inpleader action
Furthernore, Higgins is not a creditor of
Manvill e and has filed no clai magainst
Manville. Any judgnment obtained would thus
have no effect on the arrangenent,

standing, or priorities of Manville's
creditors. There would therefore be no
effect on adm nistration of the estate,
until such tinme as Pacor may choose to
pursue its third party claim

Pacor v. Higgins, at 995, 996, (enphasis added).

Here, Terra has filed a claimin the Debtor's
estate that will necessarily be affected, should
Terra be successful in its claimagainst Jack Frost.
Recovery agai nst Jack Frost for conversion would
have an "effect on the arrangenent, standing, or
priorities of [Hurrle's] creditors,” nanely Terra,
whose claimin the estate woul d be reduced. Under
the broad interpretation of "related to"
jurisdiction, sufficient nexus exists, and the
federal district court has jurisdiction under 28
U S. C Section 1334(b). See: Pacor v. Higgins, 743
F.2d 984 (3rd Cr. 1984); National Cty Bank v.
Coopers and Lybrand, 802 F.2d 990 (8th Cir. 1986);
Cel otex Corporation v. Edwards, 514 U. S. 300, 115
S.Ct. 1493 (1995).

MANDATORY ABSTENTI ON
28 U.S.C. Section 1334(c)(2) provides:

(2) Upon timely nmotion of a party in a
proceedi ng based upon a State | aw cl ai mor
State | aw cause of action, related to a
case under title 11 but not arising under
title 11 or arising in a case under title
11, with respect to which an action could
not have been conmenced in a court of the
United States absent jurisdiction under
this section, the district court shal
abstain from hearing such proceeding if an
action is conmenced, and can be tinmely

adj udi cated, in a State forum of
appropriate jurisdiction.

Terra argues that the statute requires abstention
and remand; Jack Frost insists that it does not.



Jack Frost first argues that the statute can
only be triggered by a tinely notion for abstention
whi ch Jack Frost clains has never been nade.

Al though Terra tinely noved for remand, the notion
did not reference, nor did the supporting brief

argue, application of the statute. The issue was
raised for the first tine by Terra at hearing on its
nmotion. Nevertheless, the notion for nmandatory
abstention is fairly within the scope of the pl eaded
motion for remand, and is tinely. See: Personnette
v. Kennedy (In re Mdgard Corp.), 204 B.R 764 (10th
Cr. Bankr. 1997).

Jack Frost next argues that once the Debtor is
i npl eaded on the contribution and i ndemity claim
the proceeding will be core to the bankruptcy case,
and, the statute will not apply. The Pacor court
assuned that Pacor's contribution and i ndemity
claimwas "related,"” not "core," to the Johns-
Manvi | | e bankruptcy case. Pacor v. Higgins, 743
F.2d 984, 987 (3rd Cir. 1984). But, whether "core"
or "related to," the nmere joinder of Jack Frost's
contribution and indemity claimunder either Mnn
R Gv. P. 19 or 20 would not turn the Terra v. Jack
Frost main action into a core proceeding to Hurrle's
bankruptcy case. Assunming the third party claimfor
contribution and indemity to be core, under Pacor
an appropriate procedure upon renoval would be to
sever the third party action and remand the main
"related to" action.(5) Joinder Rules 19 and 20 are
jurisdictionally neutral. They are intended to
pronmote efficiency in litigation where feasible;
but, they are not sources of jurisdiction. Joinder
of the contribution and indemity third party action
under the state rules would not alter the
jurisdictional nandate of Section 1334(c)(2)
regarding the nmain case in a renoved action

The main action could not becone core unless the
i npl eaded Debt or woul d counterclaim against Terra
in the case, asserting its product liability claim
presently pending in the federal district court. At
that point, the main action mght be core, to the
extent that the Debtor would seek to offset Terra's
filed claimagainst the Debtor on the notes, (6) as 28
U S.C. Section 157(b)(2) (B) and (C) clains
[itigation.

Jack Frost next argues that Section 1334(c)(2)
does not apply because Terra could have joined this
action against Jack Frost, under Fed. R Cv. P
19(a)(7), in the pending federal district court product
l[iability action brought by the Debtor against
Terra. Therefore, according to Jack Frost, since
Section 1334 is not the sole source of federa
jurisdiction over the action, Section 1334(c)(2)
does not require abstention. Jack Frost clains to
have an interest relating to the subject matter of
the product liability case in that, if the Debtor
prevails against Terra in that litigation and can
of fset against the Terra notes, Terra's security
interest in the grain purchased by Jack Frost would
not support Terra's claimfor conversion



The clainmed interest, however, is not one in
whi ch di sposition of the action in Jack Frost's
absence, would: "(1) as a practical matter inpair or
i npede [Jack Frost's] ability to protect that
interest or (ii) leave any of the persons already
parties subject to a substantial risk of incurring
double, multiple, or otherw se inconsistent
obligations by reason of the clained interest. "Fed.
R Cv. P. 19(a). Jack Frost is a stranger to the
product liability action; a stranger to the Terra
notes and security agreenments; and, is a stranger to
any issues that might arise out of the litigation
regardi ng enforceability of the Terra notes and
security agreenents. The nmere fact that the
out come of the product liability action could
concei vably affect Jack Frost's position in the
conversion action does not result in an interest
relating to the subject matter sufficient to neet
the threshold of Rule 19(a) joi nder.

Final ly, Jack Frost argues that Section
1334(c)(2) does not require abstention because the
conversion action cannot be tinely adjudicated in
the state district court. Jack Frost clains that
"in all likelihood the state court will either stay
t hat case pending the outcone of [the product
l[iability] case, or else Jack Frost will have to
undertake the same kind of discovery that the
Debt ors have al ready done . " The sane woul d
be true, however, if the renoved case woul d be
retained in this Court.

None of the arguments of Jack Frost is
per suasi ve agai nst mandatory abstention. 28 U. S.C.
Section 1334(c)(2) requires that this Court abstain
fromhearing this "rel ated" proceeding.

RENMAND

28 U.S.C. Section 1452(b) provides:

(b) The court to which such claimor cause
of action is renmoved may remand such cl ai m
or cause of action on any equitable ground.
An order entered under this subsection
remandi ng a claimor cause of action, or a
decision to not renmand, is not reviewable
by appeal or otherwi se by the court of
appeal s under section 158(d), 1291, or 1292
of this title or by the Supreme Court of
the United States under section 1254 of
this title.

Havi ng determ ned that abstention is mandatory
under 28 U.S.C. Section 1334(c)(2), it is
appropriate to remand the case to state court
pursuant to Section 1452(b), so that it can
proceed.

Accordingly, it is hereby ORDERED: this
litigation, Terra International, Inc. v. Jack



Frost, Inc., originally brought and venued in

M nnesota State District Court of Sherburne
County, and renoved to this Court by the Defendant
on April 6, 1998, is hereby renmanded to said State
District Court for all further proceedings in the
case.

Dat ed: August 11, 1998 By The Court:

Dennis D. O Brien
Chief U.S. Bankruptcy Judge

(1). The renoval was pursuant to 28 U S.C. Section
1452(a), which provides:

Section 1452. Renoval of clains rel ated
to bankruptcy cases

(a) A party may renove any claimor cause
of action in a civil action other than a
proceedi ng before the United States Tax
Court or a civil action by a governnenta
unit to enforce such governmental unit's
police or regulatory power, to the
district court for the district where
such civil action is pending, if such
district court has jurisdiction of such
claimor cause of action under section
1334 of this title.

(2). Jack Frost has since filed a notion for relief from
stay to inplead the Debtor for contribution and

i ndemmity. That notion was heard on July 8, 1998, and

i s under advisenent.

(3). Section 1334(c)(2) is not alleged as a ground
for remand in the filed notion, and it is not
argued in Plaintiff's initial brief in support.

The Court requested, and has now received,

suppl enental briefs fromthe parties on the issue
of mandatory abstention

(4). 28 U S.C Section 1471(b) was the predecessor
of Section 1334(b), and was identical to the
present statute.

(5). 28 U S.C Section 1334(c)(2) was enacted in
1984, and did not apply to Pacor's third party
claimfor contribution and i ndemity, which the
courts characterized as "related to" the Johns-
Manvi | | e bankruptcy case. Therefore, the severed
claimwas retained by the bankruptcy court. In
this case, another appropriate procedure mght be
to for this Court to abstain from hearing the
third party claim pursuant to 28 U. S.C. Section
1334(c) (1), and remand the entire litigation to
state court.

(6). This case is far fromsuch a situation. Jack
Frost has pending in this Court a notion for



relief fromstay to seek joinder of the Debtor in
the state court action to assert the contribution
claim should the case be remanded. G anting the
nmoti on woul d necessarily require this Court's

el ection to abstain fromliquidating the claim
whi ch Jack Frost characterizes as core, pursuant
to 28 U . S.C. Section 1334(c)(1). Yet, Jack Frost
has indicated that the Defendant woul d again
renove the case, upon inpleading the Debtor in the
state court action, even though this Court would
al ready have el ected to abstain from hearing the
third party claim Under these circunstances, it
is by no nmeans certain that the state trial court
woul d permt joinder of the third party claimin
the state court action

(7). The Rule provides:

Rul e 19. Joi nder of Persons Needed for Just
Adj udi cat i on

(a) Persons to be Joined if Feasible. A person
who is subject to service of process and whose
joinder will not deprive the court of jurisdiction
over the subject matter of the action shall be
joined as a party in the action if (1) in the
person's absence conplete relief cannot be
accorded anong those already parties, or (2) the
person clainms an interest relating to the subject
of the action and is so situated that the

di sposition of the action in the person's absence
may (1) as a practical matter inpair or inpede the
person's ability to protect that interest or (ii)

| eave any of the persons already parties subject
to a substantial risk of incurring double,

mul tiple, or otherwi se inconsistent obligations by

reason of the clained interest. |If the person has
not been so joined, the court shall order that the
person be nade a party. |If the person should join

as a plaintiff but refuses to do so, the person
may be made a defendant, or, in a proper case, an
involuntary plaintiff. |If the joined party
objects to venue and joinder of that party would
render the venue of the action inproper, that
party shall be dismssed fromthe action



