UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
THI RD DI VI SI ON

In re:
LAXMAN S. SUNDAE
Debt or . BKY. 3-90-2945- DDO

LAXMAN S. SUNDAE

Plaintiff,

V. ADV. 3-94-216-DDO
JACKI E CHERRYHOVES, W LLIAM J. KORN,

CONNI E FOURNI ER, M CHAEL OSMONSON,

as individuals and Enpl oyees of the City ORDER FOR PARTI AL
of M nneapolis, JAMES BAILLIE, JANE DCE, JUDGEMENT AND
TRIBUNE, a Division of Comes Mdia RENMAND

Conpany, ALLEN SHORT, DUANE BRALEY

JCEL KRAMER, KQRS AND CHANNEL 5,

Def endant s.

This matter was heard on Novenber 30, 1994, on notion of
t he Defendants for disnissal or judgment on the pleadings.
Appear ances were noted on the record. The Court, having
revi ened the pl eadings, notion papers and briefs of the
parties, having heard argunents and being otherwi se fully
advised in the matter, now nmakes this ORDER pursuant to the
Federal and Local Rul es of Bankruptcy Procedure.

l.

Laxman Sundae filed a petition for relief under 11
U S.C. Chapter 11, on July 2, 1990. He remained as debtor-in-possession
until April 5, 1991, when the Court ordered the
appoi ntment of a Chapter 11 trustee. A plan of
reorgani zati on, submtted by a group of creditors, was
confirmed at hearing on July 30, 1992. The order confirmng
was entered on July 31, 1992. Under the plan, essentially
all estate property, which consisted of various renta
properties, vested in a corporation known as the Mnday
Corporation, to be admnistered and utilized to pay creditors
one hundred percent of allowed clains.

Thi s adversary proceeding is the continuation of a state
court action commenced by Sundae agai nst the Defendants for
defamati on of character and violation of civil rights. The
city of Mnneapolis Defendants are various city officials who had dealt with
Sundae over the years. James Baillie is an
attorney who represented the plan proponents in the
bankrupt cy case.

The violation of civil rights claimpertains to the city
of M nneapolis Defendants, and is based on the allegation of
continui ng conspiracy of discrimnation by the city agai nst



Sundae because of his race. The alleged defamatory
statements were published in a Star Tribune article on July
31, 1992, and were | ater broadcast over KQRS radi o and
Channel 5 television

The July 31, 1992, Star Tribune article featured
Sundae' s prepetition ownership and nmanagenent of 35 to 40
residential rental properties. It also dealt with the
bankruptcy and confirmati on of the Chapter 11 plan. Sundae
clains that the article was defamatory, including portions
that quoted various statements by city of M nneapolis
Def endants and by Baillie. Sundae alleges in his conplaint
that his personal and business reputati on has been danaged as
a result of the wongful conduct of the Defendants.

The state court action was renoved here by sone of the
Def endants. All Defendants seek disnmissal, either by
separate notion or joinder, on grounds of |ack of standing on
the part of Sundae to bring the actions. Specifically, the
Def endants argue that the causes of action asserted by Sundae
are property of his bankruptcy estate. Defendants Baillie
and those associated with the city of Mnneapolis, also seek
j udgment on the pleadings for failure to state a claimfor
which relief can be granted.

For reasons di scussed below, the Court finds and
concl udes that Sundae has standing to bring actions for
personal defamation and violation of civil rights with
respect to incidents alleged to have occurred postpetition
The Court further finds and concludes that Baillie is
entitled to judgnment on the pleadings, for failure to state
a renedial claim in the defamation action against him
Finally, the Court elects to remand the proceeding to state
court as to the other Defendants, w thout determ ning the
merits of their motions for judgment on the pleadings for
failure to state a renedial claim

.
St andi ng.

The Defendants are united in their position that these
causes of action belong to the bankruptcy estate, and that
Sundae has no standing to assert them However, assum ng
that the article is defamatory, both the estate and Sundae
could theoretically have causes of action against the
Def endant s.

An individual Chapter 11 debtor and his estate are
separate. Wth limted exceptions, " all legal or
equitable interests of the debtor in property as of the
commencenent of the case," become property of the debtor's
estate. 11 U S.C. Section 541(a)(1). The estate is enhanced
during pendency of the Chapter 11 case by "[a]ny interest in
property that the estate acquires after commencenent of the case".
11 U.S.C. Section 541(a)(7). Property acquired
during pendency of a Chapter 11 case by an individual debtor
however, is not necessarily property of his estate. The
followi ng principle generally applies to 11 U. S.C. Section
541 (a)(7) considerations:

[a] property interest acquired postpetition during the

pendency of a Chapter 11 case qualifies as property of

the estate, for purposes of s 541(a)(7), only if said
property interest is traceable to (or arises out of)
some prepetition property interest which already is

i ncluded in the bankruptcy estate.



In Re Doeming, 116 B.R 48, 50 (Bkrtcy. W D. Pa. 1990).
Both Plaintiff and Defendants cite the principle in support
of their positions.

The Defendants argue that, since the Star Tribune
article and the all eged postpetition defamatory statenents
i nvol ved Sundae's prepetition ownership and nanagenent of
estate property (ie., the 35 to 40 residential rental units),
any defamation action necessarily is traceable to or arises
out of estate property, and, itself becones estate property.
The argunent is not persuasive.

The phrase "traceable to (or arises out of) sonme
prepetition interest” means nore than nere reference to a
prepetition interest. Were a postpetition cause of action
is the subject of inquiry, it will be property of a debtor's
estate only to the extent that it uniquely relates to the
estate or to estate property. Consider, for instance, the
foll owi ng exanple in connection with postpetition defamation

"Laxman Sundae is the biggest slumord crook this region

has ever seen. Driven by greed, he has systematically

| ooted and wasted his rental properties beyond repair:
in flagrant violation of city codes; wthout regard for
the rights of either lenders or renters; and, wthout
even a passing regard for the very basic principles of
common decency. "

Assumi ng that the statenment is defamatory, it gives rise
to a potential cause of action for defamation in favor of
both Sundae and his Chapter 11 estate. To the extent that
the defamati on m ght adversely affect the estate's ability to
restructure debt with the I enders or market the properties,
the estate has a cause of action. But to the extent that
the statenent m ght danage Sundae's reputation and adversely
affect his ability to conduct future business in the
community, he also has a cause of action

In Sundae's action against the Defendants, his clains
for postpetition defamation and violation of civil rights are
personal in nature, and do not constitute property of his
estate. Only if he sought damages or other renedies with
respect to estate interests, would the cause of action be
estate property. And then, the scope of the estate's cause
of action would be limted, accordingly.

The Def endants have not asserted, and it does not otherw se appear
on this record, that Sundae seeks renedies
pertaining to either the estate or to estate interests. The
causes of action asserted for postpetition defamation and
violation of civil rights are personal in nature, and Sundae
has standing to bring them
Failure To State A Renedial d aim Against Baillie.

These two statenents in the article are attributed to
Def endant Bailli e:

“According to Baillie, about $42,000 has been spent to

date to inprove the properties."; and,

"Not all of Sundae's hol dings survived the bankruptcy
proceedings ... sone were in such disrepair that they'l
be denolished ... others were foreclosed before the

reorgani zati on plan was approved.”

Def endant Baillie argues that the statenents are protected by
absolute privilege under M nnesota |aw, and, in any event,



the statenents were true when made. Accordingly, he seeks

j udgrment on the pleadings, pursuant to Fed. Rule Bankr. Proc.
7012(b), for failure to state a clai mupon which relief can
be granted.

Baillie's first argunent is based on the Restatenent 2d,
Torts, Section 586, which has | ong been recogni zed and
applied in M nnesot a. See: Mathias v. Kennedy, 243 M nn.

219, 67 N.W2d 413, 419 (1954). The section provides:

An attorney at law is absolutely privileged to publish
defamatory matter concerning another in comunications
prelimnary to a proposed judicial proceeding, or in the
institution of, or during the course and as a part of,

a judicial proceeding in which he participates as
counsel, if it has some relation to the proceedi ng.
Rest atenent 2d, Torts, Section 586.

Baillie clainms that he nade the statements during the course
of a judicial proceeding, and that he is protected under the
Rest at enent by the absolute privilege recognized in Section
586. Sundae argues that the privilege provides Baillie no
protecti on because the statenent was published after the
hearing on confirmation and after the plan had been
confirmed. He clainms that no judicial proceeding was
pendi ng. ( FN1)

Sundae construes the term "judicial proceeding" too
narromy. The "judicial proceeding," for purposes of the
Rest at enent 2d Section 586, is the bankruptcy case, not just
confirmation of the plan. But even if restricted to
confirmation, the "proceedi ng" would be the entire
confirmation process, not nmerely the confirmation hearing.
The statenent was made cont enporaneous with the entry of the
order confirmng the plan. The entry of the order confirmng
triggered an appeal period that ran for a mnimum of ten days
after the entry of the order. For purposes of Section 586,

a "judicial proceeding” was pending at the time that Baillie
made the allegedly defamatory statenents. He was protected by absol ute
privilege in making them

In any event, the statenments were true. The truth is an
absol ute defense to a claimfor defamation. See: Steinbach
v. Northwestern Nat. Life Ins. Co., 728 F. Supp. 1389 (D
M nn. 1989); M chaelson v. Mnnesota Mn, & Mg. Co., 474
NW2d 174 (Mnn. . App. 1991), aff'd, 479 N wW2d 58
(Mnn. 1992). The bankruptcy record in the case is replete
wi th overwhel m ng evidence regarding the condition of the
properties, their rehabilitation, and their eventua
di sposition. The recitations conplained of, were sinple
descriptions of fact. Not every allegation of defanmation
creates a triable fact question. "Whet her a st at enment
inplies objective facts that may be defamatory is a question
of law for the court to decide."” Schibursky v. IBM 820
F. Supp. 1169, 1181 (D. Mmnn. 1993). Baillie's statenents
were too general and innocuous, as a matter of law, to
support the negative inferences that woul d be necessary to
make them acti onabl e for defamation

Def endant Baillie was protected by absolute privil ege,

t hrough Restatenment 2d, Torts, Section 586, in nmaking the
statenments. And, in any event, the statements were true

They were nerely descriptions of fact already in the
bankruptcy record in the case. There is no material question
of fact, regarding the cause of action against him Under



these circunstances, Baillie is entitled to judgnent on the

pl eadi ngs. See: |lowa Beef Processors, Inc. v. Anmal ganated
Meat Cutters and Butcher Workmen, 627 F.2d 853, 855 (8th Cir.
1980) .

Rermand.

The remaining issues in this litigation are nore
properly addressed in the state court in which the case was
commenced. All bankruptcy related matters have been
determ ned and there is no reason to continue the litigation
inthis Court. Accordingly, remand is appropriate pursuant
to 28 U S.C. Section 1452(b).

M.

Based on the foregoing, it is hereby ORDERED:

1) Plaintiff Laxman Sundae has standing to bring causes
of action against the Defendants for defamati on and viol ati on
of civil rights to the extent that: the actions are persona
in nature; and, they arose out of alleged postpetition
m sconduct of the Defendants.

2) Defendant Janes Baillie is entitled to judgnent on
the pleadings that his statements, published in a July 31
1992, article in the Star Tribune concerning Plaintiff Laxman
Sundae, were, as a matter of law, not defamatory; and, that
Plaintiff Laxman Sundae is entitled to recover nothing
agai nst Defendant Baillie as a result.

3) The bal ance of this litigation is remanded to the
M nnesota State District Court, Fourth Judicial District,
County of Hennepin, fromwhich it was renoved, pursuant to 28
U S.C. Section 1452(b).

LET JUDGVENT BE ENTERED ON PARAGRAPH 2, accordingly.
February 10, 1995
By The Court:

Dennis D. O Brien
Chief United States Bankruptcy Judge

FN1) Sundae does not allege that the statements were nade by Baillie
directlyto the Star Tribune during an interview, and that such statnents to
news nedia by attorneys are not absolutely privileged in Mnnesota. They

m ght not be. See:

Carradine v. State, 511 NW 2d 733 (Mnn. 1994); and Asay v. Hall mark Cards,
Inc., 594 f.2d 692 (8th Cir. 1979). Under the circunstances here, though, even
if made directly to the edia, Baillie's statnents were nerely reiterations of
what was already in the court record, and therefore they would not be
actionable in any event. See: Carradine, supra, at 737.



