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In re:
DARI N LESLI E SULLI VAN, ORDER GRANTI NG SUMVARY JUDGVENT
TO PLAI NTI FF ON | SSUES OF
Debt or . LI ABI LI TY FOR, AND AMOUNT
OF, DEBT
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JOSEPH RADERVACHER,
Plaintiff, BKY 3-89-394
V. ADV 3-90-70

DARI'N LESLI E SULLI VAN,

Def endant .
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At St. Paul, Mnnesota, this day of January, 1991.

Thi s adversary proceeding for determ nation of
di schargeability came on before the Court on Decenber 11, 1990, for
hearing on Defendant's "Mtion to Deternmine Effect of State Court
Judgment . " Defendant appeared by his attorney, Janes L. Berg.
Plaintiff appeared by his attorney, Kurt M Anderson. Upon the
nmovi ng and responsi ve docunents, the record nade at the hearing,
and the briefs and argunment of counsel, the Court makes the
foll owi ng order.

Def endant is a debtor under Chapter 7 in this Court,
having filed a voluntary petition for bankruptcy relief on January
29, 1990. In 1987, Plaintiff sued Defendant in the M nnesota State
District Court for the First Judicial District, Scott County.

Def endant did not interpose an answer or otherw se appear in that
awsuit. On August 17, 1988, Plaintiff noved for default judgnent.
The Court (Atkins, J.) granted the notion. Judgnent, supported by
and enbodied in witten findings of fact and concl usi ons of |aw,
was entered on the sane date. In the judgnent, Judge Atkins

concl uded that Defendant had "unlawfully battered" Plaintiff on or
about January 12, 1986, and was liable to Plaintiff for danmages in
the sum of $20, 000. 00, plus taxable costs and di shursenents.

Def endant never took an appeal fromthis judgment.

After Defendant's bankruptcy filing, Plaintiff tinmely
commenced this adversary proceeding for determnation of
di schargeability. He seeks the judgnent of this Court determ ning
that the debt evidenced by his judgnent agai nst Defendant is
excepted from di scharge in bankruptcy by operation of 11 U S.C
Section 523(a)(6).(FNL) Def endant answered by way of general



and a pleading of "the defense of self-defense.” At the Rule 16
schedul i ng conference in this adversary proceedi ng, Defendant's

counsel raised the issue of whether the entry of the state-court
j udgment now barred Defendant from denying that he was liable to

(FN1)In pertinent part, that statute provides:

(a) A di scharge under section 727
of [Title 11] does not discharge an
i ndi vi dual debtor from any debt--

(6)for willful and malicious
injury by the debtor to another
entity or to the property of
anot her entity . .

Foot not e End

Plaintiff in the full anpbunt of that judgnent. At the Court's
suggestion, this nmotion(FN2) foll owed.

The question is whether the doctrine of res judicata, or
"claimpreclusion,"” bars the relitigation of the existence and the
amount of Defendant's debt to Plaintiff, given the entry of
judgrment in the Scott County District Court lawsuit.(FN3) Under the
doctrine, "a final judgment on the nerits bars further clains by
parties or their privies based on the same cause of action." Kapp
v. Naturelle, Inc., 611 F.2d 703, 707 (8th Cr. 1979) (citing
Montana v. United States, 440 U. S. 147, 153 (1979)). Res judicata
bars relitigation of all clainms and defenses which were avail abl e
to the parties in previous litigation involving the same subject
matter, whether the parties asserted them and whether the court in
the earlier proceeding determined them Brown v. Felsen, 442 U. S
127, 131 (1979); Kapp v. Naturelle, Inc., 611 F.2d at 707. So |ong
as the clainms between the parties could have been litigated in the
prior action, they will be barred in a subsequent |awsuit. Lovel
v. Mxon, 719 F.2d 1373, 1376 (8th Gr. 1983).

Res judicata applies if its proponent denonstrates three
elements: 1. The prior judgnment was rendered by a court of
conpetent jurisdiction; 2. The prior judgnment was a final judgnent
on the nerits; and 3. The sane cause of action and the sane
parties or their privies were involved in both cases. United
States Environnental Protection Agency v. Cty of Green Forest, _
F. 2d , ___, No. 89-2549-WA, slip op. at 14 (8th Cr. Decenber
18, 1990); Murphy v. Jones, 877 F.2d 682, 684 (8th Cir. 1989);
Headl ey v. Bacon, 828 F.2d 1272, 1274 (8th G r. 1987); Lovell v
M xon, 719 F.2d at 1376. So long as the entering court had
personal and subject-matter jurisdiction over the prior litigation
and so long as the earlier judgment was not procured by fraud or
col lusion, even a default judgnent may satisfy the second el enent.
Kapp v. Naturelle, Inc., 611 F.2d at 707, and cases cited therein.
See also In re Johnson, 13 Bankr. 342, 346 (Bankr. D. Mnn. 1981).

The main conponent of the parties' dispute which is



(FN2) Def endant' s counsel has not styled this notion under any
particul ar procedural rule. To be entirely fair to him
at the scheduling conference the Court was sonmewhat at a
| oss to categorize the notion. After considering the
matter, the Court has concluded that this notion is
actually one for summary judgnment under BANKR R 7056
and FED. R CV. P. 56; what Defendant really seeks is an
adj udi cation, as an matter of law, on the availability of
hi s defense that he does not owe the debt which Plaintiff
asserts to be nondi schargeable, or at |east that he does
not owe the full anpbunt adjudged in state court. There
is no genuine issue as to the material facts, which
consi st of the procedural histories of the state-court
litigation and the present adversary proceeding; thus,
the matter is ripe for summary adjudi cation. FED. R

CIV. P. 56(c), as incorporated by BANKR R 7056. Even
though Plaintiff did not formally nove for sunmary
judgrment on the issues presented, the Court has the

i nherent power to grant sunmary judgnent in his favor if
he is entitled to judgnent as a matter of [aw on the
uncontested facts. Celotex Corp. v. Catrett, 477 U. S
317, 326 (1986); Interco Inc. v. Nat'l Surety Corp., 900
F.2d 1264, 1268 (8th Cr. 1990); Inre Md-Cty Hote
Assoc., 114 Bankr. 634, 645-6 (Bankr. D. Mnn. 1990); In
re O Malley, 90 Bankr. 417, 422 (Bankr. D. Mnn. 1988).

(FN3)Plaintiff's counsel fully acknow edges that collatera
estoppel, or "issue preclusion,” does not bar the

relitigation of various factual issues, particularly the

el enents of "willfulness” and "malice" which are

predi cates to nondi schargeability under 523(a)(6). The

di ffering standards of proof and the noncomonal ity of

el enents as between the state-law claimand the

di schargeability claimdictate this conclusion. See,

e.g., Inre Garner, 881 F.2d 579, 581-2 (8th G r. 1989)

(appeal to Supreme Court on issue of standard of proof

pendi ng, and under advisenent); Schwartz v. Renville

Farmers Co-op Credit Union, 44 Bankr. 266, 268-9 (D

M nn. 1984). Conpare In re Mera, 104 Bankr. 150 (Bankr

D. Mnn. 1989) (appeal to Eighth G rcuit pending).

before the Court in this notion is the issue of damages--the anobunt
of the debt for which Defendant is liable to Plaintiff.(FN4) As to

this issue, Plaintiff is correct; all of the elenments for the
i nvocation of res judicata are present, and Defendant is precluded
fromrelitigating this issue.

Def endant does not collaterally chall enge the
jurisdiction of the Scott County District Court over him and over
the battery cause of action which was the subject of Plaintiff's
first lawsuit. The fixing and liquidation of the debt was the
central purpose of the earlier lawsuit; it also is the subject of
the defense at issue in this notion. There was absolutely no
difference in the factual predicate for this defense, had Defendant
raised it in the state court, fromthat which he intends to present
here; thus, the clains are identical. Mirphy v. Jones, 877 F.2d at
684-85. See also A. Musto Co., Inc. v. Satran, 477 F.Supp. 1172,
1176 (D. Mass. 1979) ("The critical inquiry in determ ning whether
two clains are identical for res judicata purposes is whether the



facts underlying the clains are identical.") There is an identity
of parties.

The key issue which the parties have argued is the
propriety of using a default judgnent to satisfy the finality
requi renent. Under the binding authorities cited above, however,
Plaintiff's judgment in Scott County District Court is not deprived
of its finality nmerely because the Court rendered it by default;
Def endant had full opportunity to litigate the anmount of

(FN4) Though it was not addressed by the parties, the Court has
t aken cogni zance of another issue--Defendant's pl eading

of "self-defense" as a defense to his liability--and has

di sposed of it. See pp. 6-7, infra.

Plaintiff's damages in the original lawsuit, and his failure to do
so there bars himfromnow joining the issue in this Court. (FN5)

Though the parties have not expressly argued the
precl usive effect of the state-court judgnent on Defendant's
pl eaded affirmative defense of self-defense, in the interests of
judicial econony the issue should be addressed at this point in
this litigation. Under Mnnesota law, this defense is available in
a tort action for damages under a battery theory. See GQuyer v.
Smul l en, 160 M nn. 114, 199 N W 465 (1924). As its factual basis
lies in the sanme incident which gives rise to the plaintiff's cause
of action, however, it is an affirmative defense to liability which
must be joined and litigated in the plaintiff's action. See MNN
R ClV. P. 8.03. Under the authorities previously cited, Defendant
is precluded frominterposing this defense here; he fully could
have--and shoul d have--raised it in Scott County District Court,
and he is now bound by that court's determn nation. (FN6)

Def endant's debt to Plaintiff has been fixed and
liquidated, and will not be at issue in the trial of this adversary
proceedi ng. The sole issue will be the dischargeability of that
established debt. This result is fully appropriate; after all, the
maj or function of the Bankruptcy Court in an adversary proceedi ng
under 11 U.S.C. Section 523(a), and the only one which is
explicitly contenpl ated by the Bankruptcy Code, is to deternine
whet her the subject debt is excepted fromdischarge. See Inre
Hauser, 72 Bankr. at 167.

I T 1S THEREFORE ORDERED, ADJUDGED, AND DECREED t hat
Def endant is barred by the doctrine of res judicata from contesting
t he existence, validity, and anount of his debt to Plaintiff, as
t hat debt was evidenced and finally adjudicated in the judgnment
entered in the Mnnesota State District Court for the First
Judicial District, Scott County, on August 17, 1988, under the
caption of Radermacher v. Sullivan, Court file no. 88-07249.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

(FN5) Def endant did not argue the difference in standards of
proof between Plaintiff's two theories in support of this
noti on; however, sone discussion of this issue is
appropriate. As stated in the cases cited in n. 3, the



def endant - debtor in a dischargeability proceeding is not
precluded fromrelitigating certain factual and | ega

i ssues which may have been essential to the rendering of
a prior state-court judgnment in favor of his plaintiff-
creditor; the nore stringent federal requirenment of clear
and convi nci ng evi dence prevents the application of
collateral estoppel to the el enents of

nondi schargeability which are at issue in the proceedi ng
i n bankruptcy court. To the extent that Defendant m ght
argue that the difference in standards of proof frees him
fromthe bar of preclusion and allows himto reargue the
i ssue of damamges, however, he is wi thout |egal support.
The federal standard of proof applies only to the
statutory el ements specified under Sections 523(a)(2)(A),
523(a)(4) and 523(a)(6). It does not apply to the

el ements of the underlying debt, including its amount; as
to these matters, only proof by a preponderance of the
evidence is required, and a prior state-court judgnent
predi cate on such proof properly activates the bar of
collateral estoppel as to the underlying, individual fact
gquestions. In re Hauser, 72 Bankr. 165, 167 (Bankr. D

M nn. 1985).

(FNB) This is not to say that Defendant is barred from
relitigating certain factual issues. Questions of

subj ective states of mnd--the know edge or reasonable
belief that Plaintiff would inflict serious bodily harm
on Defendant if he were not stopped by a presunptive
battery, for instance--nay have borne on the state-|aw
defense, and certainly bear on the Section 523(a)(6)

el ements of "willful ness" and "malice.” Res judicata
does indeed bar the raising of the full state-Ilaw defense
at this point; however, given the nore stringent federa
standard of proof, collateral estoppel does not bar the
relitigating of such fact issues which may be comon to
the state-law defense and Defendant's denial of
"willfulness" and "malice" in the 523(a)(6) sense. See
authorities cited and applied at nn. 3 and 5 supra.

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE



