UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
ORDER DETERM NI NG
Kym J. Snoots, SECURED CLAI M

Debt or . BKY 4-95-4513

At M nneapolis, Mnnesota, Decenber 31, 1996.

This case canme on for hearing on the debtor's objection
to the claimof the Uplands at Parkers Lake Condom ni um Associ ation, Inc.
and a determination of its secured claim Marjorie J. Hol sten appeared for
t he debtor and Chad A. Johnson appeared for the Association

This court has jurisdiction pursuant to 11 U S. C
Sections 1334 and 157(a). This is a core proceedi ng pursuant to
28 U.S.C Section 157(b)(2)(B). On review of the parties' menoranda
and affidavits, the court makes the foll ow ng:

MEMORANDUM ORDER
The Facts

The debtor is the owner of a condom niumunit in
Pl ymout h, M nnesota, which she purchased on approxi mately
April 11, 1994, subject to various encunbrances, including a nortgage in
favor of FBS Mortgage Corporation and the Decl arati on of Condom ni um and
Byl aws of the Association. The Association is the unit owner's association
charged with adm ni stering the common interest community. The debtor becane
delinquent in the paynent of her Association assessnents and | ate fees and
on May 11, 1995, the Association hired the law firmof Hellnuth & Johnson
P.A, to attenpt to collect the fees and, if necessary, foreclose the
Association's lien on the debtor's condom nium unit.

Hel | muth & Johnson, P.A., sent a denmand letter to the
debtor and when it did not receive any response, it pursued forecl osure of
the Association's lien on the debtor's condom niumunit. Among the
services that Hellmuth & Johnson, P.A., provided were:

1. Conducting a search of the title to the condom num

2. Drafting and preparing various forecl osure docunents.
3. Publ i shing and serving a Notice of Foreclosure Sale.

4. Col l ecting necessary affidavits.

5. Drafting and preparing the Certificate of Foreclosure.
6. Preparation for the foreclosure sale.

A forecl osure sale was schedul ed for August 25, 1995.
However, at 8:00 a.m that same norning, the debtor filed her petition
under chapter 13 and the automatic stay prevented the Association from
conducting the sale. Wth her petition and schedules, the debtor filed a
pl an proposing to cure defaults in her hone nortgage and the Association's
assessnments. In her plan, she estimated the anount of the default to be
$2,300. 00, but agreed that she woul d pay, under the plan, the actual anount



that was in default. On Septenber 14, 1995, the Association filed a secured
claimin the anount of $4,172.92. The debtor's plan was confirned on
Cct ober 23, 1995.

On June 11, 1996, because of continuing defaults in
Associ ation fees, the Association filed a notion for relief fromthe
automatic stay so that it could foreclose its lien on the debtor's
condom niumunit. The Association and the debtor settled that notion and
an order was entered on July 23, 1996, nmenorializing the parties' agreenent.
In the order, | ordered the debtor to cure the three nonths of post-petition
defaults in her Association assessnents and allowed the Association to recover
$400.00 in attorneys fees and costs for bringing the nmotion. On Cctober 1,
1996, the debtor filed this objection to the claimof the Association. She
does not dispute the anpunt of the Association assessnents that are in
default, but disputes the amount of the attorneys fees and costs that have
been included as part of the Association's secured claim

The Law

Several M nnesota statutes are inplicated. The first deals
with the whole issue of assessment for commobn expenses. Anong the applicable
provisions is the foll ow ng:

Unl ess otherwi se required by the decl arati ons: -

(4) reasonable attorneys fees incurred by the association
in connection with (i) the collection of assessnents and,
(ii) the enforcement of this chapter, the article, bylaws,
declarations, or rules and regul ati ons, against a

unit owner, may be assessed against the unit owner's

uni t

Mnn. Stat. Section 515B.3-115(h)(4).

Mnn. Stat. Section 515B.3-116(a) nmakes the assessnents a
lien on the owner's unit. Subdivision (h) of the sane section provides that
the lien may be "foreclosed in a |like manner as a nortgage containing a
power of sale pursuant to chapter 580, or by action pursuant to chapter 581."
A later part of subdivision (h) provides:

In any foreclosure pursuant to chapter 580,

581, or 582, the rights of the parties shal

be the sanme as those provided by | aw, except

. . .(ii) in a foreclosure by adverti senent

under chapter 580, the foreclosing party shal

be entitled to costs and di sbursenents

of foreclosure, and attorneys fees in the

anount provided by section 582.01, subdivision 1la.

M nn. Stat. Section 515B. 3-116(h)(4).

Since the Association sought to forecl ose by
advertisenent, its attorneys fees are governed by Section
582. 01, subd. la. As you mght expect, subd. la foll ows
subd. 1 which contains a table of the anmount of attorneys
fees which can be charged in a forecl osure of a nortgage by
advertisenent. The fees increase depending on the principa
anmount of the nortgage. Subd. la then goes on to provide:

Not wi t hst andi ng subdivision 1 to the contrary,
the m nimum fee for forecl osure by adverti senent



of nortgages executed after July 31, 1992,
i s $500. 00.

Mnn. Stat. Section 582.01, Subd. 1la.

Subdi vi si on la was added by the M nnesota
legislature in 1992. Prior to that time, the mnimmfee
woul d have been $150.00 as set out in the schedul e contained
in subdivision 1. The debtor argues that because the
Decl arati on of Condom niumwas fil ed agai nst the Associ ation
property on May 4, 1989, that the 1992 Anmendnent shoul d not
apply and that the table found in subdivision 1 should
apply. Because of the small anount of her default, she
woul d only be liable for the m ni num of $150. 00.

The Associ ati on argues that because she did not buy
her unit until after the 1992 anendnent she is subject to
the ternms of the anmendnent.

I think both arguments mss the mark. The
M nnesota Common Interest Oanership Act, Mnn. Stat.

Sections 515B.1-101 - 515B.4-118, was not enacted unti

1993. Basically, the Act applies to conmon interest
comunities created on or after June 1, 1994. Mnn. Stat.
Section 515B.1-102(a). The new act specifically applies to
"events and circunstances occurring on or after June 1

1994. Mnn. Stat. Section 515B.1-102(b)(1). However, to

a certain extent, the new act applies to comunities created
prior to that date. One of those provisions which apply to
exi sting comunities is Section 116(h) dealing with

forecl osures which, as we have seen, specifically

i ncor porates subdivision la. of Section 582.01 regarding
attorneys fees for foreclosures. Al though this condom ni um
associ ation was created originally under the Uniform
Condomi ni um Act, Mnn. Stat. Sections 515A. 1-101 - 515A 4-117,
since the defaults and forecl osure action occurred

after June 1, 1994, the foreclosure provisions of the new
Common I nterest Oanership Act apply.

The new Act does not and never did incorporate the
sliding scale of subd. 1 of Section 582.01. It refers to
explicitly to "the anount” in subd. la. The anount stated
in that section is $500.00 and the fairest reading of the
statute is that a flat attorneys fee of $500.00 is now provided
for foreclosing Associati on assessnments. There is no sliding
scale and there really is no minimumor maximum it is sinply
a fee of $500.00 as a result of the incorporation of the
amount found in Subdivision la. Thus, | conclude that the
Association is entitled to a flat fee of $500.00 for the
forecl osure fees.

Lastly, Section 506(b) of the Bankruptcy Code
provi des that an over-secured creditor may add to its
al | owed secured claim"any reasonabl e fees, costs, or
charges provided for under the agreenent under which such
claimarose.” 11 U.S.C. Section 506(b). The parties concede
that the Association is over-secured and thus
entitled to add any fees and costs provided for in their
agr eenent .

Applying The Law To The Facts

The prepetition Association assessnments, which
constitute the core of the Association's secured claim



amount to $1,944.41. To that anount, the Association has
added attorneys fees and costs in the anbunt of $2,924.78
and continues to add additional fees and expenses as it
continues to litigate over its claim | think the claimcan
be broken down into several conponents.
The Association's prepetition activities consisted
of a demand letter for which the Association's attorneys
charged $22.50 and which can fairly be considered a
"collection cost" as used in the Mnnesota Statute and thus
col lectible fromthe debtor and the foreclosure of its lien
As we have seen, its attorneys fees for foreclosing are
[imted to $500.00. However, the Association also incurred
filing fees of $97.50, publication fees of $421.20, and
sheriff's fees of $83.60 for total foreclosure costs of
$602.30. Those fees are also "collection costs" as the
statute is used and appropriately added to the Association's
claim
After the case was filed, the Association filed a
relief fromstay noti on because of the debtor's continuing
postpetition defaults in paynent of her assessnents. That
notion was settled and | ordered the debtor to pay $400.00
in fees and costs for bringing that notion. That amount is
also fairly added to the Association's secured claim
As to the bal ance of the postpetition fees and
costs, sone amount was incurred by the Association in
reviewi ng and nonitoring the debtor's chapter 13 case and is
not fairly considered a "collection cost.” As to the rest,
which are "collection costs,” it is necessary to determ ne
both under the M nnesota Statute and Section 506(b) how
much is reasonable. 1In the abstract there is nothing unreasonable
about the fees; the fees added by the Association to its
secured claimwere actually incurred for time actually spent
by the Association's attorney and for which he charged | ess
than his usual hourly fee. However, w thout going into
the nunerous cases that deal with the various el enents that
go into determning a reasonable fee, | consider a few salient
facts to be determ native. The Association is over-secured on
a claimof only slightly |ess than $2,000.00 which the debtor
debt or proposed to pay in full in her plan. Wile it may be
be that the Association was not going to be paid as quickly
as it wanted, it was going to be paid. In the event the debtor's
plan failed, as an over-secured creditor with foreclosure rights,
it was also fully protected. Therefore, it was sinply not reasonabl e
to spend as much tine litigating with the debtor as it did. | find
that an additional $250.00 in attorneys fees is a reasonable
anount to be incurred in filing its proof of claim and
otherwise resolving it with the debtor
VWile all of the ordinary factors are appropriate
for consideration when determ ning the reasonabl e attorneys
fees for an over-secured creditor, | think that the
touchstone of any such analysis is a determ nation of what a creditor
woul d spend if the creditor was paying the attorney's fees and costs
rather than having the ability to pass those fees and costs on to
the debtor. | think it is a fair finding that a creditor like the
Associ ation, who is over-secured and certain to get paid, would not
have incurred $3,000.00 in attorneys fees to collect $2,000.00 if
it had to pay themout of its own pocket.
Thus, | determine the Association's secured claim
to be as follows:
Prepetition Assessnents $1,944. 41



Prepetition Collection Fees $22.50

Prepetition Forecl osure Fees $500. 00
Prepetition Forecl osure Expenses $602. 30
Fees and Expenses For
Relief From Stay Mbtion $400. 00
O her Postpetition Fees and Expenses $250. 00
Tot al $3,719. 21

O der

THEREFORE, IT IS ORDERED: Claimno. 1 as anended by claimno. 2
filed by the Uplands at Parkers Lake Condom ni um Association, Inc., is
all owed as a secured claimthrough the date of this order in the anount
$3, 719. 21.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE



