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UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In
re: BKY 3-92-6396

Charles Anthony Smith f/d/b/a
M nut eman Press - Mapl ewood and
Power Marketing, Inc.,

Debt or .

Anchor Paper Conpany, ADV. 3-93-52
Plaintiff,
VS. CORDER

Charl es Anthony Snmith,

Def endant .

This matter cane before the Court on Plaintiff Anchor Paper
Conpany's nmotion for summary judgnent. Mark G eeman appears on
behal f of Plaintiff. Donald Fett appears on behal f of Defendant.
Based upon the files, records, and argunents of counsel, the Court
makes this Order pursuant to the Federal Rules of Bankruptcy
Pr ocedur e.

Charles Anthony Smith filed a Chapter 7 petition on Decenber
4, 1992. Plaintiff tinmely filed its conplaint objecting to
di scharge pursuant under 11 U S.C. Sections 727(a)(2), 727(a)(4) (A
and 727(a)(5).(FN1) Plaintiff has noved for summary judgnment based,

| arge part, on Defendant's failure to tinely respond to discovery,
in particular, Requests for Admi ssion.(FN2) The Plaintiff asserts

as a consequence, the Requests are deened admitted and accordingly,
there are no facts in dispute.(FN3)

The crux of Plaintiff's position is that Debtor owned and sold
a business named M nuteman Press to R L. Printing approximtely
one-nonth prior to filing his petition, w thout disclosing the
transfer and recei pt of approxi mately $43,000 fromthe sale on his
bankruptcy schedules. The Plaintiff argues that Debtor's intent is
nmost telling in that he did not even amend his schedules to
di scl ose the transaction once it becanme known to the Chapter 7
Trustee. Plaintiff asserts that Defendant has intentionally and
fraudulently given a material false oath and has committed a
conceal nent of the sale transaction to the detrinment of creditors.



was

Lastly, Plaintiff contends that Debtor did not satisfactorily
explain the | oss of assets, causing the creditors as well as the
of funds and paynents nade by the Debtor.(FN4) Alternatively,
Plaintiff requests that if summary judgnent is not granted,
sanctions be inposed for failure to tinely conply with its

di scovery requests. Plaintiff asserts prejudice by the untinely
di scovery responses because the Court's scheduling order as to

busi ness after that date. (FN5) He contends that when the business

sold the funds sinply passed through his hands and were i mediately

applied to satisfy federal and tax liens owi ng on the business. In
essence, he asserts that he was nerely a conduit to the
transacti on. Def endant asserts that any interest he had in the

busi ness was lost to his spouse in connection with the dissolution
proceeding and that his wife's interest in the business was sold a
few nonths prior to his bankruptcy. Defendant contends that he did
indicate, on his Statenent of Financial Affairs, all of those
creditors who had received paynents within 90 days prior to
bankr upt cy.

Initially, the Court nust determ ne whether the Requests are
determ ned admtted(FN6); and, if so, whether the Plaintiff would be
unduly prejudiced were the Court to allow w thdrawal of the
adm ssions and substitution of the responses. Fed. R Cv. Pro.
36(b) provides:

Any matter admitted under this rule is conclusively

est abl i shed unl ess the court on notion permts wthdrawal
or anendnent of the adm ssion...when the presentation of
the nmerits of the action will be subserved thereby and
the party who obtained the adm ssion fails to satisfy the
court that the withdrawal or anendnent will prejudice the
party in maintaining the action or defense on the nerits.

Essentially, Rule 36(b) gives the Court discretion to relieve the
nonrespondi ng party of the severity of having all matters
automatically deened admtted. The party obtaining the adm ssion
must show the withdrawal will cause prejudice. This prejudice my
relate to the difficulty a party may face in proving its case
because of the sudden need to obtain evidence required through
further discovery to prove the matter admtted. Qutting v.

Fal staff Brewing Corp., 710 F.2d 1309 (8th GCir. 1983).

Here, the Defendant did respond to the discovery requests
submtted by Plaintiff. He responded the day before the summary
j udgnment notion was to be heard. Because of the tardily filed
responses, the Plaintiff asserts that it will be prejudiced due to
the fact that the discovery period in the Court's scheduling order
on July 16, 1993, has | apsed; therefore, it is precluded from
further discovery, which the responses have now necessit at ed.

Plaintiff has not argued that the clained prejudice cannot be
renedi ed by reopening of the discovery period. The Court wll
al l ow wi t hdrawal of the adm ssions and accept Defendant's tardily
filed di scovery responses. The discovery period will be reopened
by separate scheduling order to address any prejudice to the
Plaintiff. The price for this relief to the Defendant nust be an



appropriate sanction.

The penalty for discovery violations are specifically and
clearly articulated in the Court's scheduling order in capitalized
and enbol dened letters. (FN7) Furthernore, Paragraph 7 of that order
provi des:

7. The dates fixed in this order are nmandatory.
Deadl i nes shall not be extended except on notion and for
good cause.

Plaintiff was prejudiced in bringing the summary judgnment notion by
Def endant's failure to tinely respond to di scovery requests.

Addi ng to the egregi ousness of the situation, was Defendant's
continued inaction. After being served with the notion for summary
judgrment on July 30, 1993, Defendant still did not serve responses
to the discovery requests until the day before the notion was to be
heard. Sanctions are appropriate to conpensate Plaintiff, in the
anount of $500. 00.

In light of the fact that the Court is allowing the tardily
filed responses to di scovery by Defendant, sunmmary judgnent is
i nappropriate. Rule 56(c) of the Federal Rule of Civil Procedure,
provi des that summary judgnent nmay be rendered only if: the
pl eadi ngs, depositions, answers to interrogatories, adm ssion on
file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact, and that the noving party is
entitled to judgnent as a matter of law. The party opposing the
nmotion nust set forth specific facts showing that there is a
genui ne issue of material fact for trial. Anderson v. Liberty
Lobby, 477 U.S. 242 (1986). Matsushita Elec. Indus. v. Zenith
Radi o Corp., 475 U S. 574 (1986).

Here, there exist material factual issues that bear on the
Def endant' s obligation, and the reasonabl e consequences of his
failure, to disclose the sale transaction in his schedul es. For
i nstance, the Defendant clains he had no interest in the
transferred business by virtue of the dissolution decree, and that
he did not profit fromthe transaction. The Plaintiff clains
ot herwi se, and asserts that the Defendant maintained control over
t he business up to, and including the sale, evidenced by his ex-
spouse's affidavit. The Debtor alleges that the affidavit is
fal se.

Resol ution of these matters is necessary to determ ne the
nature of the Defendant's obligation to disclose the transaction in
his schedules; and, if obligated, whether failure to disclose was
i nadvertent and negligent, rather than intentional for purposes of
def raudi ng, concealing, or obstructing creditors. Accordingly, the
Court finds that Plaintiff's notion for summary judgnment mnust be
deni ed.

NOW THEREFORE, I T |I'S CRDERED:

1. Defendant is allowed to withdraw his adm ssions to



Plaintiff's Requests For Adm ssions, and the Court accepts the
untimely responses to Plaintiff's discovery requests.

2. Plaintiff is awarded $500.00 as and for attorney's fees
and costs from Def endant for failure to conply with the Court's
schedul i ng order.

3. Plaintiff's nmotion for summary judgnment is denied.

4. The discovery period is reopened and di scovery will expire
on Cctober 30, 1993.

Dat ed: Septenber 21, 1993.

Dennis D. O Brien
United States Bankrupt Judgecy

(FN1) These sections provide in pertinent part:
11 U.S.C. 727. Discharge
(a) The Court shall grant the debtor a discharge,
unl ess- -
(2) the debtor, with intent to hinder, delay,
or defraud a creditor or an officer of the
estate charged with custody of property under
this title, has transferred, renoved,
destroyed, mutilated, or conceal ed, or has
permtted to be transferred, renoved,
destroyed, mutil ated, or conceal ed--
(A) property of the debtor, within
one year before the date of filing
of the petition; or....
(4) the debtor knowi ngly and fraudulently, in
or in connection with the case--
(A) made a false oath or account;. ..
(5) the debtor has failed to explain
satisfactorily, before determ nation of deni al
of discharge under this paragraph, any | oss of
assets or deficiency of assets to neet the
debtor's liabilities;
(c) The trustee, [or] a creditor, or the United States
trustee may object to the granting of a discharge under
subsection (a) of this section
END FN

(FN2) A schedul ing order was entered by this Court requiring al

di scovery to be conmpleted by July 16, 1993. Plaintiff served
Interrogatories and Requests for Admission on Plaintiff. Plaintiff
did not respond to discovery until August 17, 1993, the day before
the sunmary judgnent notion filed by Plaintiff was to be heard.
The scheduling order specifically states in bold, capital letters:
DI SCOVERY REQUESTS ARE TO BE LI BERALLY CONSTRUED. COUNSEL SHALL
NOT MANI PULATE THE DI SCOVERY RULES SO AS TO H NDER, | MPEDE OR
OBSTRUCT LEG TI MATE, REASONABLE DI SCOVERY REQUESTS. ... SANCTI ONS
WLL BE | MPCSED UPON A PARTY AND COUNSEL WHO ARE FOUND TO HAVE
ABUSED OR M SUSED DI SCOVERY. SANCTI ONS WLL BE | MPOSED | N THE



M NI MUM AMOUNT OF $500. 00, AND MAY BE | MPCSED | N AMOUNTS OF
$1, 000. 00 OR MORE. ALL DI SCOVERY DI SPUTES WHI CH REQUI RE JUDI Cl AL
RESOLUTI ON W LL RESULT IN THE | MPCSI TI ON OF SANCTI ONS.

END FN

(FN3) The Defendant untinely responded to the Requests for
Adm ssion as foll ows:
1. That checks attached as Exhibit A to the Conplaint in
this matter nmade payable to you
RESPONSE:  Admit, but deny that | had the
right to receive paynent on the checks, deny
that I owned any of the checks and deny that I
had the right to discretionary use of any of
t he checks.
2. That you did not disclose the receipt of those checks
i n your bankruptcy schedules filed in this matter
RESPONSE: Adnmit, but deny that | had any
obligation to do so
3. That the checks attached to the Conplaint in this
matter as Exhibit A were received by you within ninety
(90) days before the filing of your bankruptcy petition
inthis matter.
RESPONSE: Adnit to the extent that they were
"received", it was within 90 days of filing of
t he Bankruptcy Petition.
4. That you knew the checks attached to the Conplaint in
this matter as Exhibit A were not disclosed in your
bankruptcy schedules filed in this matter

RESPONSE: Adnmit, but deny that | had an
obligation to do so
5. You failed to disclose the alleged transfer of your
interest in Mnuteman Press in the bankruptcy schedul es
that you filed in connection with this matter

RESPONSE: Admit that the referenced sal e of
M nut eman Press by ny ex-spouse is not
di scl osed in the bankruptcy schedules. M ex-
spouse was awarded M nuteman Press in the
decree whi ch di ssol ved our narri age.
6. That you have no legal authority to support your
defense in this matter.
RESPONSE:  Deny.

END FN

(FN4) The Plaintiff asserts that while the Debtor wote a letter to
the Chapter 7 Trustee explaining the transaction, together with
checki ng account information, the letter did not sufficiently

di scl ose the transaction to the Court as well as other creditors as
it was witten to the Trustee and not disclosed directly to the
creditors.

END FN

(FN5) The Plaintiff submtted an Affidavit of Defendant's ex-spouse
stating that she did not run the business, rather that the
Def endant di d.

END FN

(FN6) Fed. R Civil P. 36(a) provides that each matter requested is
deened adm tted unl ess the responding party serves a witten answer
or objection within 30 days.

END FN



(FN7) See ftn 2, supra.



