UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: BKY 3-92-6336
Wanda Smit h, CORDER

Debt or .

This matter cane before the Court on notion by Debtor for
relief fromalleged violation of 11 U S.C. Section 524(a). Barbara
May appeared on behal f of Debtor. Kevin Donovan appeared pro se.
Based upon the files, records, evidence and argunments of the
parties, the Court makes this Order pursuant to the Rul es of
Bankr upt cy Procedure.

Debtor's nmotion for relief fromviolation of the Section
524(a) injunction arises froma garni shnment of her wages post-
di scharge by M. Donovan on a prepetition judgnent. The Debtor
filed for relief under Chapter 7 on Novenber 30, 1992, and received
her general discharge under 11 U S.C. Section 727 on March 9, 1993.
Debt or' s bankruptcy was and remai ns a no-asset case. M. Donovan
is a prepetition judgment creditor of Debtor. M. Smith did not
list M. Donovan on her schedul es in bankruptcy. (FN1)

On February 10, 1993, Debtor received a post-judgnent Order
for Disclosure from M. Donovan requesting information regarding
her assets in connection with a garnishnment proceeding. In
response, she sent M. Donovan a copy of her First Meeting of
Creditors to advise himof her bankruptcy. She also called M.
Donovan and | eft a nmessage on his answering nmachine to stop the
gar ni shnent. She alleges that M. Donovan al so made a threatening
phone call to her.

On March 23, 1993, M. Pearson, Debtor's then attorney, sent
aletter to M. Donovan advising himto "cease all collection
activity against Wanda Smith as that action is in violation of 11
U S.C. Section 362 and Section 524." M. Pearson did not quote the
substance of the sections or explain to M. Donovan the potenti al
consequences of his actions. Notw thstanding his receipt of the
letter, M. Donovan served a Wit of Execution, Earnings D sclosure
Statement, and Third-Party Levy on Debtor's enpl oyer on March 30,
1993, and $136.32 was withheld from Debtor's wages. Thereafter, on
May 18, 1993, M. Pearson sent a notice of case filing to the
Sheriff. This proceeding followed.

As a result of M. Donovan's actions, Debtor clains she becane
physically ill, suffering froma nervous stomach, diarrhea, cranps,
nausea, cluster headaches, el evated bl ood pressure; and, that she
has suffered hum liation and enbarrassment. Additionally, she was
forced to hire Ms. May to bring this notion. Accordingly, she asks



for actual damages, attorney's fees and punitive damages.

M. Donovan basically clains ignorance as a defense. He
testified that he was unaware of Debtor's bankruptcy, as he was not
listed on her schedules and did not receive notice of her
bankruptcy until she sent hima copy of the First Meeting Notice.
Once he was advised of Debtor's bankruptcy, he called a friend of
his father's, an attorney practicing in Texas, as well as the
Sheriff for advice. They both informed himthat as |ong as he was
not listed on Debtor's bankruptcy schedul es as a creditor, neither
the filing of the petition nor the discharge affected him Based
on this information, he proceeded with the garni shrment.

On his cross-exam nation of Debtor, M. Donovan elicited
testinmony fromher that he had never called her as she alleged in
her pleadings. 1In fact, she testified that she had called him An
answeri ng machi ne tape which contai ned a nessage | eft by Debtor at
M. Donovan's hone was offered and received into evidence. The
tape reveals Debtor as a self-confident, self-assured individual
under no apparent extrene duress, at least at the tine that the
call was nmade. She did seem exasperated. (FN2)

M. Donovan testified that he nmeant Debtor no ill-will or
harm he never threatened her; and he was only proceedi ng based on
the advice given him He clains that if he had known that he
legally could not proceed with the garnishnment, he would not have
done so. He also testified that he felt quite sorry for his
actions. Wen advised by the Court that he could not continue with
t he garni shnent, he agreed to i mediately stop all garni shnent
proceedi ngs and to release all garnished wages to Ms. Smith. He
has conplied by letter dated June 19, 1993, to Debtor's enpl oyer
with a copy to the Sheriff; wherein he advised themto lift the
| evy and return all earnings.

As a defense, M. Donovan asserts that because he was an
unschedul ed creditor the Section 524 injunction does not apply to
him However, clearly it does. \Where a debtor unintentionally
fails to schedule a creditor in a no-asset case, the unschedul ed
debt is discharged, unless the debt is of the type subject to
nondi schargeability under 11 U S. C. Section 523(a)(2), (4) or (6).
See: Peterson v. Anderson (In re Anderson), 72 B.R 783, 7
(Bankr. D. M nn. 1987). Here, the Debtor contends that M.
Donovan was not a creditor of hers, and that she had no know edge
of the pre-bankruptcy judgment until February of 1993. Therefore,
she did not list M. Donovan on her schedul es.

There was no fraud or intentional onmission by the Debtor in
not listing M. Donovan on her schedules. The debt is not of the
type that is subject to nondi schargeability under 11 U S.C.

Section 523(a)(2), (4), or (6). Accordingly, since this was and
remai ns a no-asset case, the debt of M. Donovan was di scharged and
the Section 524(FN3) injunction applies.

524(a) is civil contenpt and nmay be redressed by extraction of
attorney's fees. However, each violation nmust be considered inits
entirety, with due consideration to the underlying facts. d son v.
McFarland Cinic (In re Ason), 38 B.R 515, 518 (Bankr. N. D. |owa
1984); Rhyne v. Cunningham (I n re Cunninghan), 59 B.R 276, 278



(Bankr. E.D. Penn. 1986). Here, M. Donovan proceeded with the
gar ni shnent of Debtor's wages after being advised several tinmes by
Debtor's attorney and Debtor that she was in bankruptcy, she had
recei ved a di scharge of her prepetition debts, and that he was in
violation of the Section 524 injunction. Regardless, M. Donovan
proceeded wi th the garni shnent of Debtor's wages. Debtor was
forced to hire an attorney to represent her in this proceeding in
order to obtain the return of her garnished wages and conpliance of
the Section 524 injunction. Accordingly, Debtor should be awarded
attorney's fees and costs in this proceeding.

Violation of the injunction also can result in a claimfor
general conpensatory damages to a debtor injured by the violation
Here, Debtor has not shown any conpensatory injury. The Court is
not persuaded that Ms. Smith suffered significant and conpensabl e
enotional distress or physical illness in connection with the
nmatter.

VWile violation of the injunction can give rise to punitive
damages, M. Donovan's actions and behavior did not rise to a | evel
of outrageousness necessary to justify punitive damages. M.
Donovan testified that he proceeded wi th garni shment based on
i nformati on received fromthe Sheriff and an attorney in Texas.
Even though it was incorrect advice, he thought he was proceedi ng
legally. He stated that if he had known he was in the wong he
woul d not have proceeded. Additionally, he testified that he did
not mean to harmthe Debtor in any way. After being ordered by the
Court to stop garnishnment and return Debtor's wages, he i mediately
conplied. Under the circunstances, an award of punitive danages is
i nappropri ate.

NOW THEREFORE, | T | S HEREBY ORDERED: Wanda Smith is awarded
$800 for her attorney's fees and costs in this proceeding from
Kevi n Donovan, as and for his violation of the 11 U S. C
Section 524 injunction resulting from her general discharge,
entered March 9, 1993, under 11 U S.C Section 727.

Let Judgnment Be Entered Accordingly.
Dated: July 23, 1993

BY THE COURT:

DENNI S D. O BRI EN
U S. Bankruptcy Judge

(FNL1) Bef ore Debtor's bankruptcy and her marriage dissolution, M.
Donovan painted a famly portrait for the Debtor and her husband.
The Debtor's husband failed to pay for the portrait, so M. Donovan
obt ai ned a conciliation court judgment agai nst Debtor and her ex-
husband on March 4, 1991, for his services. Debtor alleges she did
not have know edge or notice of the conciliation court proceeding,
and was unaware of the judgnent until February of 1993.
END FN

(FN2) Debtor accused M. Donovan of being no better than her ex-



husband; that she was not about to let himwalk all over her as her
ex- husband did; and, she threatened | egal action against him
END FN

(FN3) 11 U.S.C. 524(a) provides:

A discharge in a case under this title--

(1) voids any judgnent at any timnme obtained,
to the extent that such judgment is a

determ nati on of personal liability of the
debtor with respect of any debt discharged
under section 727...of this title, whether or
not discharge of such debt is waived;

(2) operates as an injunction against the
conmencenent or continuation of an action, the
enpl oyment of process, or an act, to collect,
recover or offset any such debt as a persona
l[iability of the debtor, whether or not

di scharge of such debt is waived; and

The |l egislative history of 524 nakes clear that the section
operates as an injunction agai nst the comencenent or continuation
of an action, the enploynment of process, or any act, including
tel ephone calls, letters, and personal contacts, to collect any
di scharged debt as personal liability of the debtor. The
injunction is to give conplete effect to the discharge and to
el i mi nate any doubt concerning the effect of the discharge as a
total prohibition on debt collection efforts. See: Notes of
Conmittee on The Judiciary, Senate Report No. 95-989.

END FN



