UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: BKY 4-96-2402

DALE DEAN SI EMERS
ORDER DETERM NI NG EXTENT
OoF
Debt or . SECURED CLAI M OF FI RST
NATI ONAL BANK OF BEM DJI

At M nneapolis, Mnnesota, February 24, 1997.

The above-entitled nmatter canme on for hearing before
t he undersigned on February 12, 1997 on the notion of the
First National Bank of Bemidji to determ ne the extent of
its secured claimagainst the Debtor's bankruptcy estate.
Appear ances were noted in the Court's record. After
careful ly considering the argunents of counsel, the Court
has determined that the First National Bank of Bemidji is
bound by the ternms of the Debtor's confirned Pl an and that
the Bank's claimarising fromthe August 8, 1994
prom ssory note is fully unsecured in character

FACTS

1. The Debtor in this case, Dale Dean Sieners
("Debtor™), is engaged in the business of produci ng wood
shavi ngs under the business name of Chippin' Dale s Wod
Shavi ngs. On Novenber 21, 1991, the Debtor executed a
prom ssory note in favor of the First National Bank of
Bemi dji ("Bank") for $45,000, secured by the follow ng
collateral used primarily for business purposes:

Al'l equi prent of Debtor, whether now owned

or hereafter acquired, including but not

limted to all present and future machinery,

vehicles, furniture, fixtures, nmanufacturing

equi prent, farm machi nery and equi pnent, shop

equi prent, office and recordkeepi ng equi pnent,

parts and tools, and the goods described in any

equi prent schedule or list herewith or hereafter

furni shed to Secured Party by Debtor

In addition, the Novenber 21, 1991 security agreenent
provided that the Debtor also granted the Bank a security
interest in the follow ng specific property: 1) a 1978
International tractor Series 1466; 2) a 1970 Aiver
tractor Series 1750; 3) a Jackson shavings planer; 4) an
Erjo chipper; 5) a Kewanee el evator; 6) a John Deere
bl ower; 7) a Foley knife sharpener; 8) a Flatbed trailer
9) a 1978 G\C trailer; 10) a 1981 G\C trailer; 11) a 1981
GVC trailer; and 12) a 1981 International truck

2. On August August 8, 1994, the Bank lent the
Debt or $27,476.80 for the purpose of refinancing three
earlier |oans dated August 3, 1992, Septenber 15, 1992,
and August 5, 1993. The terns of the promni ssory note
stated that the note was secured by the Security Agreenent



dat ed Novenber 21, 1991.

3. On January 30, 1996, the Bank | ent the Debtor
$2,000 for the purpose of purchasing a 1958 Ford Loader
Truck. The ternms of the prom ssory note stated that the
note was secured by the Security Agreenment dated Novemnber
21, 1991.

4. On April 17, 1996, the Debtor filed a voluntary
petition under Chapter 13 of the United States Bankruptcy
Code, along with a proposed Chapter 13 Plan. The Debtor's
proposed Pl an characterized the Bank's claimarising from
t he Novenber 21, 1991 transaction as a fully secured claim
in the anopunt of $3,400, and listed the Bank's claim
arising fromthe January 30, 1996 transacton as a secured
claimin the anpunt of $1,950 and an unsecured claimin
the anmobunt of $50. Wth respect to the Bank's claim
arising fromthe August 8, 1994 transaction, the Debtor's
proposed Pl an characterized the Bank's claimas entirely
unsecured in the anount of $19,300. In an exhibit
attached to the Plan, the Plan stated that:

[Wth respect to the August 8, 1994 transaction],

First National has a non-purchased [sic] nobney,

non- possessory security interest in certain tools

an [sic] equipnent used in the debtor's trade or

busi ness. The interest clained by First Nationa

in said tools and equi pnent are hereby judicially

avoi ded pursuant to 11 U S.C. secton 522(f). This

claimwill be treated entirely as unsecured for the
pur poses of the plan of reorganization. This claim

recei ves the treatnent provided for in paragraph 9

of the plan as an unsecured creditor

5. On June 6, 1996, the Bank filed a proof of
secured claimin the Debtor's bankruptcy case covering the
November 21, 1991, the August 8, 1994, and the January 30,
1996 | oan transactions. Al so on June 6, 1996, the Court
held a hearing on the confirmation of the Debtor's Plan. No objection was
made to the Plan's confirmation, and the
Court confirned the Plan by Order dated June 6, 1996.
6. On August 12, 1996, the Bank filed an amended
proof of claimcovering the the Novenber 21, 1991, the
August 8, 1994, and the January 30, 1996 | oan
transactions. On Septenber 3, 1996, the Bank filed
anot her anended proof of claimcovering only the Novenber
21, 1991 and August 8, 1994 | oans.
7. On Septenber 3, 1996, the Bank filed a Mdtion to Determ ne Status
of Cains, arguing that the confirmation
of the Debtor's Chapter 13 Plan in this case did not serve
to extinguish its liens that arose fromthe August 8, 1994
| oan transacti on.

CONCLUSI ONS OF LAW

In the recent case of Harnon v. United States, 101
F.3d 574, 584 (8th Cir. 1996), the United States Court of
Appeal s for the Eighth Grcuit held that, upon
confirmation of a Chapter 12 plan, 11 U S.C Section
1227(c) operates to avoid the liens of all participating
secured creditors that are provided for by the plan unless
the terms of the plan provide otherwise. Simlarly,
pursuant to Section 1141(c), a secured creditor who
participates in a Chapter 11 reorganization case nmay al so



lose its lien by confirmation of a debtor's plan of
reorgani zati on that does not expressly preserve the lien. FD Cv. Union
Entities (In re Be-Mac Transp. Co.), 83 F.3d
1020, 1025-26 (8th Cir. 1996) (citing Matter of Penrod, 50
F.3d 459, 463 (7th Cr. 1995)). Therefore, the well-known
aphorismthat "liens pass through bankruptcy unaffected"
is actually far too broad, for there are nmany ways in
which liens may be affected by bankruptcy proceedings. Harnon, 101 F. 3d at
581.
The Harnmon and Be-Mac courts each enphasized two very inportant
[imtations on a debtor's ability to strip down
secured creditors' liens pursuant to 11 U S.C. Secitons
1141(c) or 1227(c), however. These courts each enphasized
that, where a debtor's plan does not expressly preserve a
secured creditor's lien, the confirmation of the plan acts
to extinguish the lien provided that: 1) the |ienhol der
participated in the debtor's bankruptcy case by filing a
proof of claim and 2) the property was either "dealt
with" or "provided for" by the plan. Harnon, 101 F. 3d at
581-82; Be-Mac, 83 F.3d at 1027. See Penrod, 50 F.3d at
461- 62.
Section 1327 of the United States Bankruptcy Code provides, in part,
that: (b) Except as otherw se provided in the plan or the
order confirm ng the plan, the confirmation of a
pl an vests all of the property of the estate in the
debt or.

(c) Except as otherw se provided in the plan or in
the order confirm ng the plan, the property vesting
in the debtor under subsection (b) of this section
(b) of this sectionis free and clear of any claim
or interest of any creditor provided for by the

pl an.

11 U.S. C. 1327 (1994) (enphasis added). The provisions of
this section are virtually identical to those found in 11
U S.C. Sections 1141(c) and 1227(c), and this Court can
find no reason to distinguish between the |ien-stripping
effect of confirmed plans in Chapter 11 and 12 cases and
that in Chapter 13 cases. Therefore, in accordance with
the Harnon and Be- Mac cases, the Court holds that the
confirmation of a debtor's Chapter 13 plan operates to
avoid the liens of all participating secured creditors
provided for by the plan unless the terns of the plan
provi de otherwi se. See also Matter of Pence, 905 F.2d
1107 (7th Cir. 1990); In re Szostek, 886 F.2d 1405 (3rd
Cr. 1989); Lee Serv. Co. v. WIf (Inre WIf), 162 B.R
98 (Bankr. D. N. J. 1993); MDonough v. Pl aistow Coop. Bank
(I'n re McDonough), 166 B.R 9 (Bankr. D. Mass. 1994).

In this case, the terns of the Debtor's Chapter 13
Pl an expressly provide that the Bank's |ien against the
equi prent arising fromthe August 8, 1994 prom ssory note
is "judicially avoided" in its entirety, and that the Bank
will take solely as an unsecured creditor. It is
therefore clear that the Bank's claimarising fromthe
August 8, 1994 prom ssory note was "provided for by the
pl an" wi thin the meani ng of Section 1327(c), and the only
i ssue remaining i s whether or not the Bank participated in
the Debtor's bankruptcy case. A review of the procedura
history of this case reveals the inevitable concl usion



that the Bank clearly did participate in the Debtor's

Chapter 13 case, as it filed three separate proofs of

claimin this case with respect to the debt arising from

t he August 8, 1994 pronmissory note. As a result of the

Bank's participation in the Debtor's Chapter 13 case, the

confirmati on of the Debtor's Chapter 13 Plan exti ngui shed

the Bank's lien arising fromthe August 8, 1994 prom ssory

note inits entirety, leaving the Bank with nothing but an unsecured cl ai m
with respect to this |oan transaction.

In a last-ditch effort to retain its lien, the Bank nakes a series of
argunents which fail to change the
outcome of this case. First, the Bank argues that, in a
postpetition conversation between the Debtor and Randy
Frisk, the Bank's loan officer, the Debtor indicated an
intent to provide paynent for the Bank with respect to the
Bank's claimarising out of the August 8, 1994 | oan
transaction. Second, the Bank argues that, regardl ess of
the terms of the Debtor's Chapter 13 Plan, the Debtor's
Statement of Intention indicated an intent to pay the
Bank's claimin full, making the paperwork submtted by
t he Debtor "confusing, inconsistent and m sl eading.” The
answer to each of these argunents is that it is the terns
of a debtor's Chapter 13 plan that govern the
postconfirmation treatnment of the clainms of participating
secured creditors, not the debtor's Statenent of Intention
or other informal agreement. |If a creditor doesn't |ike
the treatnment of its claimunder the terns of a proposed
plan, the creditor's renedy is to object to confirmation
not to ignore the plan and try to attack it later. Once a
secured creditor chooses to participate in a bankruptcy
case by filing a proof of claim it acts at its peril and
cannot be excused for failing to nonitor the treatnent of
its claimunder the terns of a proporly noticed Chapter 13
pl an.

Finally, the Bank argues that, even if the
confirmation of the Debtor's Plan extinguishes its lien
agai nst the collateral arising fromthe August 8, 1994
transaction, the Debtor's wife owns a one-half interest in
the collateral, and the Bank should therefore be able to
foreclose on the Debtor's wife's interest in the
collateral. This argunent fails, of course, as the
Debtor's wife never signed any of the Debtor's prom ssory
notes or the Security Agreenment, and the Bank's liens
never attached to any interest that the Debtor's wife may
have in the coll ateral

ACCORDI NGLY, | T IS HEREBY ORDERED THAT First Nati onal
Bank is bound by the ternms of the Debtor's confirned Pl an
and that First National Bank's claimagainst the Debtor's
estate arising fromthe August 8, 1994 promi ssory note is
fully unsecured in character

Nancy C. Dreher
United States Bankruptcy Judge



