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At St. Paul, Mnnesota, this day of March,
1998.

This Chapter 7 case is before the Court on
remand fromthe United States District Court for
this District (Tunheim J.) and pursuant to the
mandate of the United States Court of Appeals for
the Eighth Grcuit. In re Sholdan, 108 F.3d 886
(8th CGr. 1997).

THE CASE, IN BRI EF

Judge Tunhei m summari zed the salient

aspects of this dispute in his decision

Arthur Sholdan . . . was a 90-year-old
retired farmer who bought a new three-
bedr oom house to shield his assets froma
tort creditor, noved in, filed for
bankruptcy, and died. The trustee of his
bankruptcy estate . . . objected to his
claimof exenption for his honestead.

In re Shol dan, CV 4-95-846, Menorandum Qpi ni on at
1 (D. Mnn. February 20, 1996).

THE |1 SSUE, I N BRI EF

After receiving evidence on the Trustee's
objection, this Court found that the Debtor had
transferred substantial value froma non-exenpt,
liquid forminto the honestead with an intent to
hi nder or delay his creditors, and rul ed that
M nnesota | aw rendered his claimof exenption
unenf or ceabl e agai nst the bankruptcy estate. The
personal representative of the Debtor's probate
estate appeal ed. Judge Tunheimaffirmed. On
further appeal by the personal representative, the
Eighth Grcuit noted:

Here the bankruptcy court made no finding
as to whether [the Debtor] clainmed his
honest ead exenption with the "intent to
defraud.” Wile the facts of this case

m ght well support a finding of "intent to
defraud,” we cannot make such a findi ng.
[Ctation omtted.]

[We do not nean to say that the test



of 'hinder or delay' mght not prevai

under another set of facts. 1In this case,
however, the facts do not support such a
findi ng.

108 F.3d at 888. As a result, the Eighth Crcuit
remanded "for a factual finding on the issue of
[the Debtor's] 'intent to defraud.'" Id.

THE FACTS, AT LENGTH

As is al nost always the case, there is no direct
evi dence going to the central fact issue: the state
of mind that acconpanied the Debtor's act of
transfer. However, nunerous facts and circunstances
surroundi ng the transfer support an inference on the
ul ti mate issue.

1. The Debtor was a Steele County, M nnesota,
resident. He farmed |livestock and crops near the
town of Ceneva over a long career

2. In 1980, the Debtor retired fromactive
farm ng, and sold his Iand and operation. He
retai ned a nortgage against the real estate to
secure all or part of the purchase price.

3. The Debtor then noved into the town of
El | endal e, M nnesota and took a nodest apartnent
above a nmeat market in the business district.

4. Wth several short interruptions, the
Debtor resided in that apartnent for approximately
13 years.

5. Over that period, the Debtor realized or
retai ned approxinately $140, 000.00 in value fromthe
sale of his farm or previously-accrued savings. He
kept these funds liquid, in the formof accounts,
certificates of deposit, and the purchase-noney
nort gage agai nst his former farnstead.

6. In 1992, the Debtor was approxi mately 88
years old. In July of that year he was involved in
a head-on accident with Raynond d son, a
motorcyclist. The Debtor had crossed the center
line of a two-1ane highway and was driving in the
wrong | ane.

7. A son suffered very severe and permanent
injuries in the accident. In July, 1993, he sued
the Debtor in the Mnnesota State District Court for
Steel e County, seeking an award of damages in excess
of $50, 000. 00.

8. It was clear fromthe nature of the injury
and the circunstances of the accident that the
Debt or was exposed to personal liability well in

excess of the $50,000.00 in coverage he had
mai nt ai ned on his own vehicle.

9. On Decenber 4, 1993, the Debtor took up
resi dence at the Mneral Springs Board and Lodgi ng
House, an assisted-care facility for elderly men.
The Debtor previously had stayed there on severa
occasions to recuperate after hospitalizations. He
nmoved into M neral Springs on a permanent basis
because his advanced age prevented him from
adequately caring for hinself.

10. The Debtor retained the | ease on his



El | endal e apartnent until August, 1994, but never
returned to live there. At Mneral Springs, the
staff provided himw th neals, |aundry and
housekeepi ng services, transportation to his nedica
appoi ntnents, and the dispensing of his medications.

11. During this time, the Debtor was afflicted
with a nunber of serious nedical conditions. Al of
themwere fully to be expected for a nan of his
advanced age. They included congestive heart
failure; hypertension; arteriovascul ar disease
(hardening of the arteries); chronic constipation
and gastritis; and cancer of the prostate in an
early stage. He also suffered froma chronic cough
t hough he tested negative for tuberculosis in early
1994. COver the several preceding years, these
conditions had mani fested thensel ves by shortness of
breat h; physi cal weakness and fatigue; "noderately
significant” pedal edema (swelling of the feet,
caused by fluid retention); urinary insufficiency;
and di gestive and gastrointestinal upset. As of
m d- 1994, all of thembut the prostate cancer were
reasonably control |l ed by nmedi cati on, but were not
subject to cure. The cancer was in the formof a
very slow growi ng tunor that did not bode to becone
seriously synptomatic for up to twenty years.
However, in the opinion of the Debtor's own
physician, in light of his age and condition "the
stage was set" for a "massive incident," probably
cardiac in nature, that would terminate his life.

12. As a man approaching the age of 90, who had
had a full life, the Debtor could not have
reasonably expected to |live nmany nore years. There
is no evidence that he did not understand the
gravity of the ongoi ng processes of aging that were
slowing and inpairing his basic bodily functions one
by one. After his nove into Mneral Springs, he
clearly recognized that his condition inpaired him
VWile the Debtor did not anticipate death as
immnent in the summer and fall of 1994, he had
experi enced a nunber of serious and probl ematic
synptons in the recent past. Renmarks he had nade
wi th some frequency over the preceding years
established that he was anply realistic about his
own nortality, and was aware that he would die
sooner rather than |ater

13. By all indications, the Debtor was mldly
di ssatisfied with his accommodati ons and situation
at Mneral Springs. There is no evidence that he
consi dered any alternative |living arrangenent on his
own notion, however.

14. The Debtor had been a |ife-1ong bachel or
and had no dependents. He had one nephew, Earl
Jensen. Earl had a step-brother, Roger Jensen. In
his Last WII and Testanent, executed in 1986, the
Debt or bequeat hed his whole estate to his sister
Earl Jensen's nother. |If she predeceased the
Debtor, the Jensen step- brothers' children were his
beneficiari es.

15. In the spring of 1994, the Debtor
approached the Jensens to discuss his situation in



light of Ason's pending |awsuit against him He
asked the Jensens to assist himin dealing with the
situation.

16. At this tine, the Debtor understood that he
could lose his assets if O son obtained a judgnent
against himin an anmount greater than covered by his
liability insurance. The Debtor gave Earl Jensen a
power of attorney over his legal affairs.

17. The Jensens were both suburban Twin Cities
resi dents enpl oyed by a business in Bl oom ngton
They consulted attorneys for assistance in
protecting the Debtor's assets fromcollection by
a son.

18. At sone point in the spring of 1994, the
Jensens contacted Bradley V. Larson, an attorney
with offices in Mnticello, Mnnesota, (1) apparently
on referral from another attorney in M nneapolis.

19. After they consulted with Larson, the
Jensens brought the Debtor back to Larson's office
for several appointnents in the spring and early
sunmer of 1994,

20. After these appointnents, the Jensens
contacted Leonard Binstock, a real estate agent in
Owat onna, M nnesota, in early August. They retained
himto | ocate a house for the Debtor to purchase

21. The Jensens specifically instructed
Bi nstock to find a good-quality honme, located in or
near the countryside, and priced in the range of
$130, 000. 00 to $140, 000. 00.

22. After the Jensens rejected a group of farm
properties Binstock had assenbl ed, they revi ened
several in-town dwellings he had | ocated. They and
t he Debtor soon decided to proceed with the purchase
of one at 200 Summer Street in Onatonna.

23. This house was new y-constructed, had never
been occupi ed, and was being offered for sale by the

builder. It had three bedroons and a doubl e- st al
attached garage. It was on the market for
$122, 900. 00.

24. The Debtor signed a purchase agreenment for
this house on Septenber 6, 1994. As part of this
agreement, the builder-seller agreed to add a 12-
foot by 18-foot deck with railing, roof gutters and
downspouting, a full concrete driveway, sod and
| andscapi ng, and various other finishes. These
addi ti ons brought the purchase price up to
$134, 000. 00. The Debtor and the Jensens
specifically inquired of the builder as to the
anount by which the purchase price would increase if
these features were added.

25. Between August 24 and Septenber 6, 1994,
the Debtor |iquidated $116,510.72 in bank accounts
and certificates of deposit, and sold his
nortgagee's rights against his former farnstead to
Roger Jensen and his wife, for the face value of the
out st andi ng princi pal bal ance. The proceeds
cunul ated to $162, 769. 22.

26. The Debtor used these proceeds to pay the
full purchase price of 200 Sumrer Avenue in cash.

He never considered financing the purchase through



a nortgage

27. The Debtor did not originate the idea of
pur chasi ng a house for hinself.

28. Before the Debtor closed on the purchase,
the Jensens placed an ad in the Onaat onna Peopl e's
Press, seeking an in-hone caregiver for him
Utimately, Earl and Roger Jensen and their spouses,
and Earl's nmother, interviewed a |icensed practica
nurse named Mary Hi ppen for the position. Hippen
had geriatric care experience. After the Jensens
hired her, H ppen noved into 200 Summer Avenue on
Cct ober 15, 1994.

29. The Debtor left Mneral Springs on Cctober
16, 1994, and noved into the house.

30. Neither the Debtor nor the Jensens inforned
the Debtor's physician or the proprietor of M neral
Springs about their plans until after the closing on
t he purchase.

31. For approximately four nonths, H ppen
resi ded at 200 Summer Avenue as a caregiver to the
Debtor. She prepared neals, did housekeepi ng and
| aundry, adm ni stered his nedications, and assisted
himin his day-to-day financial affairs. The Debtor
was able to neet his own personal hygi ene needs, but
he coul d not do these other things on his own.

H ppen had ot her jobs during the day, for which she

I eft the house; however, she generally returned at
lunch time to make sure that the Debtor ate. Hi ppen

or the Debtor's friends transported the Debtor to

and from his medi cal appoi ntnents and ot her out - of -
hone destinations, as he did not drive.(2) Wen H ppen
was gi ven weekend tinme off or otherw se had to | eave
for an extended period spanning a night, she dropped
the Debtor off at Mneral Springs. The Debtor

stayed there until H ppen returned to the house.

32. Over this period, the Debtor occasionally
remarked to Hi ppen that he "had never had his own
house, that nice of a house." To other
acquai nt ances, he appeared "thrilled" at the
prospect of living in the house. This contrasted
wi th his subdued deneanor while he was living in his
apartment or at M neral Springs.

33. Before the Debtor |iquidated his bank
deposits, he used the interest earnings on themto
hel p neet his rent and |iving expenses. After he
purchased 200 Summer Avenue, his sole source of
i ncome was Social Security retirenment benefits, in
t he ambunt of $486.00 per nonth.

34. During the Debtor's residence at 300 Summer
Avenue in the fall of 1994, his basic nonthly living
expenses included the foll owi ng, but were not
[imted to them

G oceries 175. 00
Uilities (gas and electric) 120.00
Tel ephone 25.00
d ot hi ng 20.00
Cabl e tel evision 30. 00
Gar bage renoval 15. 00
Medi cati ons 50. 00

$435. 00



This list, to which H ppen attested, does not

i ncl ude anything for transportation, home repair and
mai nt enance, or real estate taxes and assessnents.
Nor does it include any paynment of wages to Hi ppen
Apparently, she was conpensated solely by the

furni shing of roomand board to her

35. After paynent of these mnimal expenses,
the Debtor had a nonthly incone surplus of
approxi matel y $50. 00, or $600.00 on an annual basis.

36. The real estate taxes for 200 Summer Avenue
that were payable in 1995 totalled $52.00, due on
May 15, 1995. After the construction of the house
in 1994-1995, the taxes payable in 1996 increased to
approxi mately $2,000. 00, due in two equa
installnents on May 15 and Cctober 15. The latter
anount was far nore than the Debtor's anti cipated
cumul ati ve annual inconme surplus.

37. There is no evidence of record as to
whet her the Debtor was even aware of this, let alone
as to the plans he had to neet the tax obligation
over the |longer term

38. For the duration of the Debtor's ownership
of 200 Sunmmrer Avenue, he and Hi ppen were the sole
occupants. He tal ked occasional |y about the
possibility of renodeling the basenment for use as a
rental unit, but did not do anything about it.

There is no evidence that he ever invited relatives
or friends to visit or stay with him(3)

39. On Decenber 7, 1994, the Debtor filed the
vol untary petition under Chapter 7 that conmenced
thi s case.

40. On his Schedule C, the Debtor clained an
exenption in the house at 200 Sumer Avenue to the
full extent of its stated market val ue of
$135,000. 00, citing Mnn. Stat. Sections 510.01-510.02
as the statutory basis of the claim

41. The only debts schedul ed for the Debtor's
bankruptcy filing were A son's claim and the
crosscl ai m and subrogation claimsurrounding it.

The Debtor schedul ed the value of A son's claimas
"Unknown, but may be greater than $500,000." He did
not characterize it as unliquidated or disputed in
the blank left for that purpose. dson has filed a
proof of claim asserting that the Debtor is liable
to himin the sumof $1, 000, 000.00. No one has
objected to this claim

42. On February 1, 1995, the Debtor attended
the nmeeting of creditors in this case.

43. Four days later, on February 5, 1995, the
Debt or suffered a nyocardial infarction (heart
attack), and died.

DI SCUSSI ON, AT LENGTH THE LAW AND THE | NFERENCE
As the Eighth Crcuit noted in its decision, the
Debtor's clai mof honestead exenption is governed by
state law. 108 F. 3d at 888. As elected by the
Debtor, that lawis Mnn. Stat. Sections 510.01-
510. 02, (4) as construed by the M nnesota state
appel | ate courts.



The M nnesota Suprene Court has addressed the
guestion at bar in a nunmber of decisions, refining
its analysis each tine. The npbst recent
pronouncenent conmes fromlIn re Tveten, 402 N W 2d
551, 555 (M nn. 1987):

In the past, in holding that an insol vent

debt or may convert nonexenpt property into

exenpt honestead property, we have noted

that the debtor's actions in so doing did

not in and of thenselves constitute a fraud

on creditors . . . [Quotation and citation

omtted.]

Al t hough the | aw all ows a debtor to convert
nonexenpt property into exenpt property, it
does not allow a debtor to perpetrate a
fraud on creditors. . . . [T]o establish
fraud, evidence nust be produced in
addition to the nere conversion of
nonexenpt property to exenpt property.

Under M nnesota |law, if conversion of
nonexenpt property to exenpt property does
not, of itself, constitute a fraud on
creditors, what does? The answer lies in
t he Uniform Fraudul ent Conveyance Act
(UFCA), . . . nowcodified as Mnn. Stat.
Sections 513.20-513.32 (1986). The UFCA
delineates two types of fraud--fraud
inplied by law and fraud as a matter of
fact.

The Tveten court, then, recognized that the use of
a fraudulent transfer to acquire a nom nally-exenpt
asset can vitiate that |egal status, and make the
asset subject to the clains of creditors. It noted
that the UFCA defined fraud in pertinent part, as

[e]very conveyance made . . . with actua

i ntent, as distinguished fromintent
presuned in |law, to hinder, delay, or
defraud either present or future creditors.

402 N.W2d at 556 (citing former Mnn. Stat. Section
513.26). It then reiterated

t he proposition that before actua
fraudul ent intent can be found, "there nust
appear in evidence some facts or
circunstances which are intrinsic to the
mere facts of conversion of nonexenpt
assets into exenpt and which are indicative
of such fraudul ent purpose.”

Id. (quoting Forsberg v. Security State Bank, 15
F.2d 499, 502 (8th CGr. 1926)). Finally, it
observed that the exi stence of "actual intent



to hinder, delay, or defraud" creditors was a
question of fact for the trial court. 1d.

Shortly after Tveten was issued, the M nnesota
Legi sl ature repeal ed the UFCA and enacted the
Uni f or m Fraudul ent Transfer Act (UFTA), current M nn.
Stat. Sections 513.41-513.51. That statute contains
a near-exact analog to the provision that the Tveten
court relied on:

A transfer made . . . by a debtor is
fraudulent as to a creditors, . . . if the
debt or made the transfer or incurred the
obl i gation:

(1) wth actual intent to hinder,
del ay, or defraud any creditor of the debtor

Mnn. Stat. Section 513.44(a)(1).

The courts have observed that direct evidence of
fraudulent intent is rarely forthcom ng. E.g., In
re Van Horne, 823 F.2d 1285, 1287 (8th Cr. 1987)
(applying 11 U S.C. Section 523(a)(2)(A)). Picking
up on this commonpl ace of real life, the UFTA all ows
the trial court to make an inference on the ultinate
fact fromthe presence of various basic facts:

(b) In determ ning actual intent under

[Mnn. Stat. Section 513.44](a)(1),
consi derati on may be gi ven, anong ot her
factors, to whether

(1) the transfer or obligation was to an
i nsi der;

(2) the debtor retai ned possession or
control of the property transferred after
the transfer;

(3) the transfer or obligation was
di scl osed or conceal ed;

(4) before the transfer was nmade or
obligation was incurred, the debtor had
been sued or threatened with suit;

(5) the transfer was of substantially al
the debtor's assets;

(6) the debtor absconded;

(7) the debtor renoved or conceal ed
assets;

(8) the value of the consideration

recei ved by the debtor was reasonably

equi valent to the value of the asset
transferred or the amount of the obligation
i ncurred,;

(9) the debtor was insolvent or becane



i nsol vent shortly after the transfer was
made or the obligation was incurred;

(10) the transfer occurred shortly before
or shortly after a substantial debt
was i ncurred; and

(11) the debtor transferred the essential
assets of the business to a |lienor who
transferred the assets to an insider
of the debtor.

Mnn. Stat. Section 513.44(b). See also Citizens
State Bank of Hayfield v. Leth, 450 N W2d 923, 927
(Mnn. App. 1990); In re Mathews, 207 B.R 631, 646-
649 (Bankr. D. M nn. 1997) (both applying analysis
fromstatute.)

The Eighth Grcuit has approved the use of the
same inferential process in applying the statutory
| anguage "with intent to hinder, delay or defraud
creditors,” wherever that |anguage is found--in
state fraudul ent-transfer statutes, 11 U S.C
Section 548(a), or 11 U S.C. Section 727(a)(2). In
re Graven, 936 F.2d 378, 383 (8th Cir. 1991)

(appl ying both M ssouri enactnment of UFCA and 11

U S.C Section 548(a)(1l), and noting that they use
"the sane standard"); In re Graven, 64 F.3d 453, 456
(8th Cir. 1995) (ditto); In re Sherman, 67 F.3d
1348, 1353 (8th Cr. 1995) (noting "it was
appropriate for the bankruptcy court to utilize

M ssouri's codification of the comon | aw badges of
fraud in its analysis" under 11 U S.C. Section
548(a)(1l)). See also Norwest Bank Nebraska, N A v.
Tveten, 848 F.2d 871, 874 (8th G r. 1987) (standard
in challenge to discharge under 11 U. S.C. Section
727(a)(2)(A), where facts involved transfer of asset
val ue from non-exenpt to exenpt form is the sane as
t hat governi ng underlying clai mof exenption under
state | aw).

In 1988-89, the Eighth G rcuit nmade three nmajor
pronouncenents on the nmeaning of "intent to hinder
delay, or defraud a creditor,"” as applied to the
fact situation at bar--a debtor's pre-bankruptcy
transfer of asset value into exenpt form Hanson v.
First Nat'|l Bank in Brookings, 848 F.2d 866 (8th
Cir. 1988); Norwest Bank Nebraska, N. A v. Tveten
848 F.2d 871 (8th Cr. 1988); In re Johnson, 880
F.2d 78 (8th Cr. 1989). An attenpt to harnonize
the rationales of the three decisions is set forth
on remand fromone of them in In re Johnson, 124
B.R 290 (Bankr. D. Mnn. 1991), particularly at pp
292-293 and 295-297. Under that synthesis, a
creditor or trustee challenging the transfer of
value into real estate subject to a claim of
honest ead exenpti on nust produce extrinsic evidence
of misrepresentation, or a malign or fraudul ent
intent on the part of the debtor. 124 B.R at 292
n. 5 (citing In re Johnson, 880 F.2d at 82-84).
Certain "badges" will support an inference of that
intent. They include



the close tenmporal proximty of the
transfer to the entry of judgnent against
the debtor in favor of an unsecured

creditor, or, . . . to any other exercise
of collection renmedi es agai nst the debtor
[ and]

the debtor's continued retention, benefit,
or use of nonexenpt property after a

pur ported conveyance, coupled with

i nadequat e consi deration for the conveyance

124 B.R at 293 (citations to Tveten and Johnson
omtted).

This all nmakes a seam ess web for the issue at
bar, woven anong many sources of |egal authority.
The M nnesota Suprene Court and the Eighth Circuit
clearly favor a process of fact-finding and ruling
derived fromthe one adopted in all of the cited
cases, uniformin scope and standard.

In this process, greater deference is to be
given to debtors on the intent issue, where the
asset to which value is transferred is subject to a
cl ai m of homestead exenption. Johnson, 880 F.2d at
83. Even there, however, a finding of fraudul ent
i ntent may be nmade on appropriate evidence. 1d.
Kangas v. Robie, 264 F. 92, 94 (8th Cr. 1920); Nash
v. Bengtson, 228 NW 177, 179 (M nn. 1929); Smal
v. Anderson, 166 N.W 340, 342 (Mnn. 1918); 1In re
Curry, 160 B.R 813, 817-819 (Bankr. D. Mnn. 1993);
In re Wiitney, 107 B.R 645, 650 (Bankr. D. Mnn
1989). Such evidence can include the purchase of a
honestead with revenue or assets in a significant
departure from past uses of them contrary to
creditors' established expectations, Kangas v.
Robi e; the use of unsecured credit, or the proceeds
of previously-pledged assets, to buy the exenpt
property, Hanson, 848 F.2d at 869; the use of an
artificially-conplicated series of transfers to take
property value froma non-exenpt forminto a
honest ead, Nash v. Bengtson; and conceal ment of the
act of transfer frompressing creditors, or sone
ot her inequitable subterfuge, MCormck v. Security
State Bank, 822 F.2d 806 (8th GCr. 1987), and In re
Curry. In the face of an objection, the proponent
of the exenption nust produce evidence to conpel a
finding that the exchange of assets "was with a view
on the part of [the debtor] of acquiring a
honestead for hinmself and his famly." Small v.
Ander son, 166 N. W at 341.

Thus, there is firmguidance for the process of
i nference here. The basic facts are virtually
uncont ested, and can be readily arrayed agai nst the
conceptual franmework of the recogni zed badges of
fraud.

In the sunmer of 1994, the Debtor was a naned



defendant in personal injury litigation that was
likely to result in a very |large judgnment agai nst

him far in excess of his liability insurance

coverage. He held a respectabl e amount of persona
wealth, in fornms that were not protected fromclains

of creditors under M nnesota state |law. (5) The size of
the potential excess recovery agai nst himmade him

i nsolvent. The entry of judgnment in Ason's |awsuit
prom sed to strip himof every last liquid cent, via

| evy of execution.

Knowi ng that, and upon advice that he could
attenpt to forestall it, the Debtor took the great
majority of property he had in nonexenpt forns, and
transferred it into another form-one he still held
in fee title, but one nomnally exenpt fromclains
of creditors. He did so at the instigation of the
Jensens. The Jensens' close blood relatives stood
to gain fully by the strategy that Larson conceived
as counsel. The Jensens then consunmated the
strategy under Larson's advice. (6) The transfer of
val ue was planned, and was to be followed in close
successi on by the Debtor's bankruptcy filing and
di schar ge

Significantly, Larson's office was far fromthe
Debtor's home ground. That isol ation enabl ed hi mand
the Jensens to structure the transfers and make the
bankruptcy filing with virtually no chance of
di scovery by O son before the Debtor was under the
protection of this Court. The Debtor and the
Jensens left his doctor and the M neral Springs
staff unadvi sed about the nove until the tinme of its
consunmmat i on.

In the short run, the Debtor retained the ful
benefit of the value transferred. He also intended
to retain full control over its post-nortem
di sposition through his probate estate, by boxing
A son's claimwi thin the bankruptcy process and then
extinguishing it through di scharge. The di scharge
woul d ensure that the claimwould not survive to be
al | owed against the Debtor's probate estate. G ven
the Debtor's age and health, his death was an
eventual ity--and sooner rather than later, in a
normal frame of reference. The transferred value
woul d be admi nistered by the Debtor's persona
representative, free of Ason's clains. Gven the
desirabl e characteristics of the hand-picked form
the ultimate passage of the value to the Jensens
bl ood rel atives prom sed to be quick and easy.

The nost striking thing about all of this, the
formand results of the transfer as well as the
| evel of deliberation, was its utter |ack of
precedent in the Debtor's own experience. Al of
t he evidence on the Debtor's prior mndset and
actions creates a rather clear picture, and one that
does not require nuch of an inferential junp from
t he basic evidence.(7) The Debtor seens to have been
a hunble and rather frugal man, of limted
education(8) and devoted to his farmng. H s remarks
about 200 Sunmer Avenue strongly suggest that the
horme on his farnstead was snaller, older, and



pl ai ner, by contrast. Hi s life accunul ation of

weal th was respectable for one in his trade and

ci rcunst ances, but certainly not huge. He kept it
invested in the safest and nost conservative and
[iquid financial products one can find in a small -
town market. For 14 years he preserved the
principal and lived on its nodest earnings, in very
hunbl e surroundi ngs--a burden on neither famly nor
soci ety.

Clearly, the Debtor had lived and was living his
life within very fixed, self-set limts, notivated
by a traditional Mdwestern ethic of not inposing
hi nsel f on others, and of not being demandi ng. The
use of his life savings to indul ge hinself was
probably an alien concept.(9) On the other hand, a
notivation to preserve those savings for the benefit
of blood kin, at all costs, would not have been; and
clearly, with sonme pronpting, it was not.

Very recently, the Eighth Grcuit used the
"badges of fraud" approach when it applied the
phrase "with the intent to hinder, delay, or
defraud" in the fraudul ent-transfer renedy provision
of the Federal Credit Union Act. National Credit
Uni on Admin. Board v. Johnson, 133 F.3d 1097, 1102
(8th Cir. 1998). The court observed:

Among the nore common badges of fraudul ent
intent at the time of a transfer are:

(1) actual or threatened
litigation agai nst the debtor;

(2) purported transfer of all or
substantially all of the debtor's
property; (3) insolvency or other
unmanageabl e i ndebt edness on the
part of the debtor; (4) a special
rel ati onshi p between the debtor
and the transferee; and (5)
retention by the debtor of the
property involved in the putative
transfer.

"the confl uence of severa

[ badges of fraud] can constitute
concl usi ve evi dence of an actua
intent to defraud."

Id. (citing and quoting F.D.1.C. v. Anchor
Properties, 13 F.3d 27, 32 (1st Cr. 1994) (which in
turn quoted Max Sugarman Funeral Hone, Inc. v.
A.D.B. Investors, 926 F.2d 1248, 1254-1255 (1st Cr.
1991).

Arrayed in the fashion just presented, this case
has the concl usi ve evi dence envi si oned by NCUAB v.
Johnson. Every one of the badges recogni zed in that
decision is here. After causing very substanti al
injury to another person, and envisioning a result
i n which his accident victimwould be deprived of



the recovery that he could have had before, the
Debtor transferred substantial value into the house
at 200 Summer Avenue. The anount transferred was at
| east 83 percent of his liquid net worth. The
Debtor intended that the ultimte transferee of this
val ue woul d be relatives of his, or their relatives-
-persons in a "special relationship” with him He
retained the benefit of the value in the neantine,
ina formquite out of proportion to his past
expectations or current needs. He effected the
transfer in a clandestine manner. The transfer was
coupled with the manipul ati on of discharge in
bankruptcy, to specifically defeat the rights of one
creditor who never bargained for that status. The
conbi nati on was designed to give the Debtor far nore
control over his property rights than he needed for
hi s personal support for the remainder of his life.(10)

NCUAB v. Johnson explicitly envisions that an
i nference of "fraudulent intent” can be made on the
circunstances of this transfer alone. To the extent
that In re Johnson blunts that conclusion, the
inference is made nearly irresistible by the
addi ti on of the bankruptcy filing and the
inevitability of the Debtor's early dem se. Though
by its nature death is not often invoked as an ally
agai nst creditors, the alignment may not be
exploited in bankruptcy. Inre Mera, 104 B.R 989
(Bankr. D. M nn. 1989) (debtor's pre-bankruptcy
transfer of exenpt homestead into joint tenancy wth
sister, coupled with anticipation of death, may be
subj ect to avoidance as fraudulent transfer if nmade
with actual intent to hinder, delay, or defraud
judgnment creditor that otherwi se woul d have received
distribution from probate estate).

In so many words, then, this Court infers that
the Debtor acted with actual "fraudulent intent."
H s purchase of 200 Summer Avenue, then, equates to
a fraudul ent transfer under M nnesota statute.
Under Tveten this defeats the Debtor's clai m of
honest ead exenption. The issue for which the Eighth
Crcuit remanded this case has the sane outcone as
bef or e:

| T 1S HEREBY ORDERED AND DETERM NED:

1. The Trustee's objection is sustained.

2. The Debtor's interest in the foll ow ng
described real estate located in Steele County,
M nnesot a:

Lot 8, Block 2, Eastgate No. 2, City of
Ownat onna, Steele County, M nnesot a,

is not exenpted fromthe estate in this case by
operation of Mnn. Stat. Section 510.01, et seq.
remai ns property of that estate, and shall be
adm ni stered by the Trustee in due course.

BY THE COURT:



GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1) Monticello is in Wight County, Mnnesota, to
t he northwest of the M nneapolis-St. Paul
metropolitan area. Ellendale is due south of the
netro area. Ellendale is about 120 mles from
Monti cel | o.

(2) The 1988 Cadillac with 110,000 miles that the
Debt or schedul ed for this case apparently remai ned
parked in the attached garage.

(3) To the contrary, Earl Jensen testified that

t he Debtor spent the Thanksgiving and Chri st mas
hol i days of 1994 at M neral Springs, while Hippen
was of f duty to be with her famly. The Jensens,
apparently, had other commtnents.

(4) Mnn. Stat. Section 510.01 provides, in
pertinent part:

The house owned and occupi ed by a debtor
as the debtor's dwelling place, together
with the |Iand upon which it is situated
to the anmount of area and val ue
hereinafter [imted and defined, shal
constitute the honmestead of such debtor
and the debtor's famly, and be exenpt
fromsei zure or sale under |egal process
on account of any debt not lawfully
charged thereon in witing .

In turn, Mnn. Stat. Section 510.02 provides, in
pertinent part:

The honestead may include any quantity of
| and not exceeding 160 acres, and not
included in the laid out or platted
portion of any city. |If the honestead is
within the laid out or platted portion of
acity, its area nust not exceed one-half
of an acre. The value of the honestead
exenption, whether the exenption is
clainmed jointly or individually, may not
exceed $200, 000 or, if the homestead is
used primarily for agricultural purposes,
$500, 000 .

(5 Mnn. Stat. Section 550.37 is the main statute
granting exenptions for personal property in

M nnesota. Neither it nor any of the other

i sol ated exenptions scattered over other chapters
create an unqualified exenption for funds on
deposit at financial institutions. The only
exception is very limted and evanescent: M nn
Stat. Section 550.37 subd. 13 further protects



earnings that are exenpted fromwage garni shrment
under Mnn. Stat. Section 571.922, by naking them
exenpt after they are deposited with a financial
institution. This protection, however, lasts only
for 20 days after deposit.

(6) There is no direct evidence of record as to
the content of Larson's advice or the coll oquy
that took place during his consultations with his
clients. The personal representative invoked the
attorney-client privilege when the Trustee tried
to elicit Earl Jensen's testinony on these points;
the objection had to be sustained. Gven all of

t he surroundi ng circunstances, however, there is
no ot her inference to be drawn.

(7) On his appeal to the District Court, the
personal representative of the Debtor's probate
estate objected to the foll owi ng observati ons,
apparently on the ground that the record | acked
evi dence to support them Judge Tunhei m di sm ssed
this as so nuch cavail; he opined that the remarks
about the Debtor's character were nothing nore

t han "observations about the human interest
aspects of this dispute,” wthout |ega
significance in thensel ves.

(8) His death certificate states that he had
conpl eted the eighth grade

(9) In sonme respects, the latter-day M nnesota
archetype of the Norwegi an Bachel or Farmer cones

to m nd. G Keillor, Lake Wbegon Days at 150-152
(1985). The match, however, is not conplete. The
sel f-ef facenent, parsinony, and relentless

avoi dance of ostentation definitely ring true. On
the other hand, the Debtor seens to have been a

wel | -mannered, cheerful and openly gentle person

in his time--unlike Keillor's gray, sour, and dour
out croppi ng of M st County bedrock

(10) Had the Debtor bought the house, not filed for
bankruptcy, and di ed when and as he did, he would
have retained a place to live in confort and
dignity. dson's rights, however, would not have
been prejudi ced; the house woul d have been
adm ni stered in probate, dson's claimcould have
been all owed as appropriate, and A son woul d have
recei ved distribution fromthe probate estate as a
creditor, at a priority higher than the Debtor's
devi sees.



