UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:
W1 1liam Bernard Shea,
Debt or .

BKY 97-46442

Gal e Leslie Shea,

Plaintiff,
ADV 97-4316
V.
W liam Bernard Shea, VEMORANDUM ORDER
Def endant .

At M nneapolis, Mnnesota, June 5, 1998.

Thi s proceeding cane on for trial on the
plaintiff's conplaint, seeking a determ nation
that debts incurred in connection with a narita
di ssolution action are excepted fromthe
def endant' s di schar ge. Li nda J. Jungers and
Allan J. Zlinmen appeared on behalf of the
plaintiff and Mchael J. Iannacone appeared for
t he def endant.

This court has jurisdiction over this
proceedi ng pursuant to 28 U S.C. Sections 157(a)
and 1334, and Local Rule 1070-1. This is a core
proceeding within the nmeaning of 28 U S.C. Section

(b) (2)(1).

BACKGROUND

The parties in this case are a married couple
involved in a protracted and acri noni ous nmarital
di ssolution. WIlliamand Gale Shea were married
on July 26, 1975, imediately prior to Dr. Shea's
matricul ation at the University of M nnesota
School of Dentistry. Although Dr. Shea's parents
paid his tuition, Ms. Shea worked full-tine to
support the family during his enrollnment. The
parties have three children: Erica, Al yson and

Ryan Shea.
Dr. Shea currently owns his own dental
practice in Blaine, Mnnesota. In the years

bet ween 1993 and 1995, Dr. Shea's sal ary ranged
from $146, 000 to $212,000. During 1997, Dr. Shea
earned $154,000 in gross income. Ms. Shea is

enpl oyed at the University of M nnesota School of
Dentistry as the Program Director for Enroll nent



Managenent and earns approxi nately $60, 000 per
year.

On March 30, 1993, Dr. Shea instituted
di ssol ution proceedings. Pursuant to a
stipul ation between the parties, the famly court
granted physical custody of the couple's children
to Ms. Shea and ordered Dr. Shea to pay $1, 550 per
nonth in child support and $3,971 per nonth in
spousal mai ntenance. The order al so contained a
provision restraining the alienation of marital
assets, "except in the ordinary course of business
or for the necessities of life." Al though the
parties sought to proceed under the Divorce with
Dignity Program they were unable to resolve their
di spute and the case was returned to the trial
cal endar.

On Cctober 14, 1994, the famly court issued
its first order directing Dr. Shea to conply with
Ms. Shea's di scovery requests.

In late 1994 or early 1995, Dr. Shea sold his
ownership interest in the Maple Grove clinic to
his partner for $143,000. Muich of the purchase
price went to pay clinic creditors. However, Dr.
Shea recei ved an additional cash paynent in the
amount of $21, 664, which was deposited directly
into the bank account of Dr. Shea's fiancee and
of fice manager, Tracy Lidtke. Dr. Shea did not
di scl ose the sale to Ms. Shea or the famly court.

On February 7, 1995, the famly court
schedul ed a pretrial conference for March 28, 1995
and directed the parties to file and exchange
prehearing statements, and to prepare a
stipulation of uncontested facts.

After discovering the sale of the clinic, M.
Shea brought a notion requesting that the famly
court direct Dr. Shea to apply the sale proceeds
agai nst the parties' property tax liability and
deposit the balance into a trust account. M.
Shea's notion al so sought to conpel Dr. Shea t
bring his child support and nai nt enance
obligations current and to make all prospective
paynments in a tinmely manner.

On February 22, 1995, the famly court ordered
Dr. Shea to provide Ms. Shea with all docunents
concerning the sale of the clinic, and again
reiterated the restraint on alienation of marital
property.

In the ensuing nmonths, Dr. Shea depleted a
consi derabl e portion of the marital assets. Anong
other itens, Dr. Shea purchased a $14, 000
engagenent ring and $500 di anond bracelet for his
fiancee, liquidated a life insurance policy in the
anount of $17,000 and sold $19, 043 of | GM stock.
During the pendency of the dissolution
proceedi ngs, Dr. Shea al so invested $91, 248. 95
t owards the purchase of a $450, 000 honme and spent
an additional $45,595.48 for a pool and conmerci al
| andscapi ng.

On April 1, 1995, following its March 28
pretrial conference, the famly court again



directed Dr. Shea to provide Ms. Shea with al
docunents concerning the sale of the denta
practice. In addition, the famly court ordered
Dr. Shea to attend a deposition and to submit
copies of his federal inconme tax returns to Ms.
Shea, or face sanctions. The famly court also
continued the pretrial conference to May 17, 1995.

On April 21, 1995, Ms. Shea brought a notion
for hearing at the May 17 pretrial conference,
requiring Dr. Shea to pay his April support
arrearages. M. Shea al so renewed her request
that the famly court direct Dr. Shea to pay the
out standi ng property taxes fromthe proceeds of
the dental clinic and to conply with discovery.

On May 23, 1995, the famly court directed Dr.
Shea to deposit the $21,664 paynent received from
the sale of his dental clinic into his attorney's
trust account.

On June 5, 1995, Ms. Shea brought a notion
requesting that Dr. Shea be held in contenpt for
his violation of the February 22 and May 23, 1995
orders requiring himto remain current on his
support obligations and to deposit the $21, 664
payment into escrow.

On June 12, 1995, the famly court found Dr.
Shea in contenpt for his refusal to deposit the
$21, 664 paynent and for his failure to cure
arrearages and make child support and mai ntenance
paynments on a tinmely basis.

On June 16, 1995, follow ng a conti nued
pretrial conference, the famly court ordered Dr.
Shea to satisfy any support arrearages and to
remai n current on prospective paynents. The
famly court also restrained Dr. Shea from
di sposi ng of the proceeds of the dental clinic
wi t hout the consent of Ms. Shea or court approval
The fam |y court again continued the pretrial
conference to June 27, 1995.

Fol l owi ng the June 27, 1995 pretrial
conference, the famly court issued an order
requiring the parties to neet and exchange

docunents. In particular, the famly court
directed Dr. Shea to provide Ms. Shea with any
docunents detailing the cash values of all life

i nsurance policies and retirement accounts, and
any information chronicling the purchase of his
new horne.

On February 8, 1996, the parties entered into
a settlement on the record, which required Dr.
Shea to nmake a | unp-sum paynent to Ms. Shea in the
amount of $152,000. Pursuant to the terns of the
settlenent, the parties were to forward a judgment
and decree for the famly court's signature once
Dr. Shea had deposited the $152,000 paynent into a
trust fund.

VWen the famly court did not receive a
j udgenent and decree, it entered an order on My
9, 1996, requiring the parties to appear before
the court on June 20, 1996.

On June 4, 1996, Ms. Shea brought a notion



asking the famly court to find Dr. Shea in
contenpt for, anong other things, his failure to
deposit the funds into the trust account and to
remain current on his support obligation. M.
Shea sought the appointnment of a receiver and
requested that the famly court award her interest
on the outstanding settlenent obligation and
attorney's fees. On June 10, 1996, Dr. Shea filed
his own notion, requesting that Ms. Shea's notion
be denied it its entirety and that she be
conpelled to participate in the sale of the
parties' former honestead. (1)

On June 20, 1996, the famly court entertained
both notions but continued the hearing until
August 14, 1996.

On July 29, 1996, Dr. Shea filed a notion
requesting that the famly court enter a fina
decree based on the February 8, 1996 settl enent
or, in the alternative, vacate the settlenent and
set the case for trial

Fol | owi ng the August 14, 1996 evidentiary
hearing, the famly court issued an order on
Sept enber 24, 1996 finding Dr. Shea in contenpt
and appointing a receiver to collect the $152, 000
paynment, to prevent the further dissipation of
marital assets and to ensure the continued and
timely receipt of child support and mai nt enance. (2)
The famly court al so awarded Ms. Shea attorney's
fees in the anpbunt of $10, 000, assessed interest
on the uncollected settlenent(3) and inposed a late
fee of $209 for every delinquent child support,
child care and mai ntenance paynent received by M.
Shea.

On Cctober 15, 1996, Dr. Shea filed a notion
for recusal or, in the alternative, for
reconsi deration.

On Cctober 16, 1996, Dr. Shea petitioned the
M nnesota Court of Appeals for a wit of
prohi bition to prevent the appointnent of the
receiver. Dr. Shea also sought a wit of mandamus
to conpel the famly court to enter final judgment
or, in the alternative, to vacate the settlenent.
The court of appeals denied both wits.

On Cctober 31, 1996, the famly court denied
Dr. Shea's notion for recusal

On Novenber 1, 1996, the famly court denied
Dr. Shea's notion for reconsideration and awar ded
Ms. Shea $5,385 in attorney's fees and costs
incurred in conjunction with the notion.

Dr. Shea appeal ed the Septenber 24, 1996 order
appoi nting the receiver, the Cctober 31, 1996
order denying his nmotion for recusal and the
Novermber 1, 1996 order denying his notion for
reconsi deration and awardi ng Ms. Shea $5,385 in
attorney's fees.

On March 26, 1997, the M nnesota Court of
Appeal s affirned all three orders and awarded Ms.
Shea an additional $2,000 in attorney's fees.

Dr. Shea filed his Chapter 7 petition on
Septenber 12, 1997. He is seeking to discharge



the $152, 000 obligation which is the subject of
the dissolution settlenent, plus accrued interest,
$4,807 in |late charges and $17,385 in attorney's
fees. On Decenber 15, 1997, Ms. Shea filed a
conpl ai nt asking that the obligations be
determ ned to be excepted fromDr. Shea's
di schar ge

At the tinme of the trial, Dr. Shea was
residing in the Hennepin County Wrkhouse, serving
a 180 day sentence for contenpt. M. Shea and the
parties' three children presently share a 1700
square foot, rented townhouse.

DI SCUSSI ON

The plaintiff bases her claimfor
nondi schargeability on three separate provisions
of the Bankruptcy Code.
11 U.S. C. Section 523(a)(2)(A)(4)

First, Ms. Shea argues that Dr. Shea's
$152, 000 obligation under the settlenent agreenent
i s nondi schargeabl e pursuant to 11 U. S.C. Section
523(a)(2)(A). Section 523(a)(2)(A) excepts from
di scharge debts "to the extent obtained by false
pretenses, a false representation, or actua
fraud. . . ." 11 U S.C Section 523(a)(2)(A). A
creditor seeking an exception to di scharge under
this provision nmust establish fraud by a
preponder ance of the evidence. Gogan v. Garner
498 U. S. 279, 291 (1991). To prevail under
Section 523(a)(2)(A), a party nust establish 5
el ements: (1) that the debtor nade fal se
representations; (2) that the debtor knew the
representations were false at the tine nade; (3)
that the debtor made the representations with the
i ntention of deceiving the creditor, (4) that the
creditor relied on the representations and (5)
that the creditor suffered | oss as a proxi mate
result of the misrepresentations. Thul v. Ophaug
(I'n re Ophaug), 827 F.2d 340, 342 n.1 (8th Gir.
1987); Caspers v. Van Horne (In re Van Horne), 823
F.2d 1285, 1287 (8th Cr. 1987).

To qualify as a fraudul ent representation
under Section 523(a)(2)(A), the statement mnust
relate to a present or past fact:

[T]o be a fal se representation or fal se
pretense under Section 523(a)(2), the
'fal se representations and fal se
pretenses [nmust] enconpass statenents
that fal sely purport to depict current or
past facts. [A debtor's] pron se
related to [a] future action [which does]
not purport to depict current or past

fact . . . therefore cannot be defined as
a false representation or a fal se
pretense.'

Bank of Louisiana v. Bercier (In re Bercier), 934
F.2d 689, 692 (5th Cr. 1991) (quoting Keeling v.
Roeder (In re Roeder), 61 B.R 179, 181 (Bankr



WD. Ky. 1986)).

VWile a promise to pay is ordinarily not a
m sstatement of present or past fact, a promise to
pay without the present intention to do so could
vi ol ate Section 523(a)(2)(A). MCrary v. Barrack
(I'n re Barrack), 217 B.R 598, 606 (B.A. P. 9th
Cr. 1998) (observing that ""[a] prom se nmade with
a positive intent not to performor wthout a
present intent to performsatisfies Section
523(a)(2)(A)."") (citing Rubin v. West (In re
Rubi n), 875 F.2d 755, 759 (9th Gr. 1989)).
Al t hough Ms. Shea alleges that Dr. Shea never had
the intention of paying the debt when he entered
into the settlenent agreenent, the little evidence
on the subject is to the contrary. In Novenber
1995, Dr. Shea did apply for a loan to pay the
$152, 000, but was rejected.

The debt for the $152, 000 paynent is not
excepted fromDr. Shea's discharge under 11 U S. C
Section 523(a)(2)(A).

11 U.S. C. Section 523(a)(5)

Ms. Shea al so seeks to except from di scharge
the $152, 000 settl enent paynent, |ate charges and
attorney's fees pursuant to 11 U S.C. Section
523(a)(5). Section 523(a)(5) excepts from
di scharge any debt:

to a spouse, forner spouse, or child of
the debtor, for alinony to, maintenance
for, or support of such spouse or child,
in connection with a separation
agreenent, divorce decree or other order
of a court of record, determ nation made
in accordance with state or territoria

| aw by a governnental unit, or property
settl enent agreenent, but not to the
extent that--

(B) such debt includes a liability
desi gned as alinony, maintenance, or support,
unl ess such liability is actually in the nature of
al i rony, nmai ntenance, or support.

11 U.S. C. Section 523(a)(5).

Ms. Shea bears the burden of proving that the
settl enent paynent, |ate charges and attorney's
fees are actually in the nature of alinony,
mai nt enance or support. G ogan, 498 U. S at 287

("[T] he sane standard . . . govern[s] the
nondi schargeabil ity under Section 523(a)(2) of
fraud clains and . . . the nondi schargeability

under Section 523(a)(5) of clains for child
support and alinony.").

The characterization of the itens at issue is
a factual determ nation for the bankruptcy court:
"The determ nation of whether an award arising out
of marital dissolution proceedings was intended to



serve as an award for alinony, maintenance or
support, or whether it was intended to serve as a
property settlenent is a question of fact to be
deci ded by the bankruptcy court.” Tatge v. Tatge
(Inre Tatge), 212 B.R 604, 608 (B.A.P. 8th Cr.
1997). Furthernore, the characterization of an
obligation for Section 523(a)(5) purposes is
purely a question of federal law. 1d. Therefore,
any denomi nation by a state tribunal or the
parties thenselves is relevant, but not

di spositive. Adans v. Zentz, 963 F.2d 197, 199
(8th Cir. 1992) ("[A] state |aw or divorce decree
that characterizes a debt as a support obligation
i s not binding upon bankruptcy courts."); WIIlians
v. Wlliams (In re Wllians), 703 F.2d 1055, 1057
(8th Cir. 1983) ("[B]ankruptcy courts are not
bound by state | aws that define an itemas [a]

mai nt enance or property settlenment, nor are they
bound to accept a divorce decree's
characterization of an award as mai ntenance or a
property settlenent.").

The $152, 000 Pronise

VWhen deci di ng whether a particul ar award was
intended to serve as a property settlenment or as
al i rony, mai ntenance or support, the court may
take into account a nunber of factors, including
the parties' relative financial condition and
enpl oynment history, whether "one party or another
receives the marital property,” and the form of
paynment (i.e, periodic or lunp-sunm). Mbeder v.
Moeder (In re Moeder), _ B.R _, _ (8th Cr.
B. A P. 1998).

The paynment due under the dissolution
stipulation is clearly in the nature of a property
settl enent rather than alinony, naintenance or
support. Under the settlenment, Ms. Shea
separately receives nmonthly paynents which are
specifically designated as child support and
spousal maintenance. It is clear, therefore, that
the $152, 000 figure was designed to conpensate M.
Shea only for her share of the marital property.
Readi ng the settl enent agreenent, it is clear that
Ms. Shea rel eased her clainms in the marita
property in exchange for the prom sed paynent. In
fact, Ms. Shea specifically testified at trial
that the settlement amount represented her
interest--albeit nmodified--in the marital assets.(5)
Finally, the fact that Dr. Shea agreed to pay the
stipul ated amount in one |unp-sum rather than in
a series of paynents, is nore consistent with a
property settlenent than alinony or child support.

Dr. Shea's agreenent to pay the $152, 000
paynment to the plaintiff is not excepted fromhis
di scharge under 11 U.S.C. Section 523(a)(5).

Lat e Fees



Ms. Shea al so seeks to except from di scharge
under Section 523(a)(5) $4,807 in late charges
assessed agai nst delinquent child support and
mai nt enance paynents. \Wen deci di ng whether a
particular award is for maintenance and support,
"the crucial issue is the function the award was
intended to serve." WIIlians, 703 F.2d at 1057.
In this case, the fees inposed by the famly court
were clearly designed to conmpensate Ms. Shea for
any costs incurred in providing for her children's
support and for the delay in receiving those
payments fromDr. Shea. Further, the district
court specifically denom nated the |ate fees as
additional child support.(6) Since |l find the late
fees to be in the nature of alinony, maintenance
and support, they are excepted fromDr. Shea's
di scharge under Section 523(a)(5).

Attorney's Fees

Finally, Ms. Shea seeks a deterni nation that
the attorney's fees awarded by the famly court
and the court of appeal s are nondi schargeabl e
pursuant to 11 U S.C. Section 523(a)(5). The
majority of courts hold that attorney's fees are
nondi schargeable. See Holliday v. Kline (In re
Kline), 65 F.3d 749, 750 (8th Gr. 1995) (holding
that award of attorney's fees payable to ex-
spouse's attorney was nondi schargeabl e under
Section 523(a)(5) as in nature of support); Macy
v. Macy, 114 F.3d 1, 2 (1st G r. 1997) (hol ding
that "attorney's fees and di sbursenents incurred
in connection with the plaintiff's efforts to
col l ect alinony, maintenance, or child support are
. . . not dischargeable."); Strickland v. Shannon
(Inre Strickland), 90 F.3d 444, 447 (11th Gir.
1996) ("[We hold that an attorney fees award
arising froma post-dissolution custody action
constitutes "support" for the fornmer spouse under
11 U.S.C. Section 523(a)(5) . . . ."); Hudson v.
Raggi o & Raggio, Inc. (In re Hudson), 107 F.3d
355, 357 (5th Gr. 1997) ("Because the ultimate
pur pose of such a proceeding is to provide support
for the child, the attorney fees incurred inure to
[the child for] benefit and support, and therefore
fall under the exception to dischargeability set
out in Section 523(a)(5)."). | find that the
attorney's fees were inposed in order to assi st
Ms. Shea in neeting her support responsibilities
by freeing up funds which woul d ot herwi se have
gone for counsel fees. This is true even to the
extent that attorney's fees were incurred in an
attenpt to enforce the property settlenent. Every
dol lar spent on attorney's fees is a dollar not
avai l abl e for the support of Ms. Shea and her
children. Therefore, the attorney's fees awards
are excepted fromDr. Shea's discharge under 11
U S.C. Section 523(a)(5).

11 U.S.C. Section 523(a)(15)



The $152, 000 Promi se
Finally, Ms. Shea seeks to except the $152, 000
property settlenent from di scharge under 11 U. S.C.
Section 523(a)(15). 11 U.S.C. Section 523(a)(15)
provi des an exception from di scharge of any debt
which is:

not of the kind described in paragraph
(5) that is incurred by the debtor in the
course of a divorce or separation or in
connection with a separation agreemnent,

di vorce decree or other order of a court
of record, a determ nation nmade in
accordance with State or territorial |aw
by a governmental unit unless--

(A) the debtor does not have the
ability to pay such debt from

i ncome or property of the debtor
not reasonably necessary to be
expended for the nmaintenance or
support of the debtor or a
dependent of the debtor and, if
the debtor is engaged in a

busi ness, for the paynent of
expendi tures necessary for the
continuation, preservation, and
operation of such business; or

(B) dischargi ng such debt woul d
result in a benefit to the
debt or that outweighs the
detrimental consequences to a
spouse, forner spouse, or child
of the debtor.

Enacted in 1994, this provision presunes al

mari tal debts to be nondi schargeable. However,
such debts may be discharged if either of two
conditions is net: (1) the debtor is unable to pay
the debt or (2) the benefit to the debtor in a
fresh start outweighs the deleterious effects of

di scharge on the debtor's dependents. The burden
is on the debtor to show that either of the two
"exceptions" to nondischargeability applies:

[We think that the burden of proof lies
with the debtor to show that an exception
to nondi schargeability under Section
523(a) (15)(A) or (B) applies in a given
case. [Wiile] [i]Jt is true that in
general the burden falls on the objecting
creditor to prove an exception to

di scharge under Section 523 . . . the
majority of courts have ruled that, once
the objecting creditor proves that the
debt constitutes a property settl enent
award incurred in the course of divorce
proceedi ngs, the burden shifts to the



debtor to prove either of the exceptions
to nondi schargeability contained in
subsections (A) or (B).

Moeder, = B.R at _ Under this analysis, the
debt will be excepted fromdischarge only if the
debtor fails to establish both prongs.

Ability to Pay

Courts typically assess a debtor's ability to
pay fromthe point of trial, not fromthe filing
date or the entry of the dissolution decree. See
Jodoin, 209 B.R at 142 ("[T] he appropriate tinme
to apply the Ability to Pay and Detrinent tests is
at the time of trial and not at the tine of the
filing of the petition."); Dressler v. Dressler
(Inre Dressler), 194 B.R 290, 300 (Bankr. D.RI.
1996) ("Unlike Section 523(a)(5)'s "rear view
mrror" analysis, Section 523(a)(15) instructs us
to |l ook out the windows. It calls for a "current
ci rcunst ances” revi ew of non-support divorce
obligations and the consequences of discharge upon

them"). In this case, timng is not really
i nportant, since Dr. Shea's ability to pay has not
changed.

In determ ning whet her the debtor has the
ability to pay, many courts invoke the disposable
i ncone test contained in Section 1325 of the Code.
See Jodoin v. Samayoa (In re Jodoin), 209 B.R
132, 142 (B.A.P. 9th Cr. 1997) ("[T]he
"di sposabl e i ncone" test that is delineated in
Code Section 1325(b) provides an excell ent
starting point for neasuring a debtor's ability to
pay under Section 523(a)(15)(B)."); Schaefer v.
Deppe (In re Deppe), 217 B.R 253, 261 (Bankr. D
M nn. 1998) (stating that the disposable incone
test is "the appropriate standard because | anguage
found in Section 523(a)(15)(A) is alnost identica
to the | anguage of Section 1325(b)(2).").

VWil e the disposable inconme test is a good
place to start in determning the debtor's ability
to pay, the court nmust look to the totality of the
circunstances. It is not necessary to construct a
budget for the debtor, but only to look to all the
ci rcunst ances, including any sources of
suppl enental inconme which the debtor enjoys, the
extent to which the debtor can control his incone
and the extent to which the debtor's expenses are
sel f-i nposed

It is also appropriate for a court to take
into account the incone of a second spouse in
arriving at a Section 523(a)(15) determ nation

[When suppl enental income froma new
spouse or live-in companion serves to
alter the debtor's financial prospects,
the Court nust factor that consideration
into its evaluation of [the debtor’s]
"ability to pay". . . . Absent

consi derati on of a new spouse's incone



and its debt-absorbing inpact upon the
famly's finances, . . . the Court cannot
det erm ne exactly what quantum of the
debtor's own incone truly is "necessary"
for the support of hinself and his
dependents. Consequently, when applying
the ability to pay" standard of section
523(a) (15)(A), a court nust consider the
i ncome of a new spouse or spousa
equivalent in order to reach a conplete
satisfaction of the task before it.

Ceveland v. Ceveland (In re develand), 198 B.R
394, 398-99 (Bankr. N. D. Ga. 1996) (enphasis
added); see also In re Smither, 194 B.R 102, 108
(Bankr. WD. Ky. 1996) ("[We hold that where a
debtor has remarried prior to the trial of the 11
U S.C. Section 523(a)(15) action, his or her
spouse's income should be included in the

cal cul ation of the debtor's disposable incone.");
Com sky v. Comi sky (In re Com sky), 183 B.R 883,
883-84 (Bankr. N.D. Cal. 1995) (taking into
account that the debtor had "remarried and his new
wi fe has a substantial income. . . .").(7) Taken
together, therefore, Dr. Shea and his fiancee earn
nore than $200, 000 annual ly. (8)

Al t hough Dr. Shea contends that he is entitled
to a discharge under Section 523(a)(15)(A) because
he is unable to pay the $152, 000 property
settlenent, any financial limtations under which
he operates are for the nost part self-inposed.

As the sole owner of his own dental practice, Dr.
Shea exerci ses exclusive control over his salary
and working conditions.(9) During the pendency of
t he di ssol ution proceedi ngs, Dr. Shea has

consi stently drawn a $140, 000+ sal ary while

mai ntai ning a four day work week.(10) In addition
he pays his fiancee an annual salary of over

$50, 000. (11) Although Dr. Shea testified that his
ability to provide services to his patients has
been conprom sed by the pending litigation and
caused a | oss of revenue, the term nation of these
proceedings will allow Dr. Shea to redirect his
attentions to his dental practice, thereby
enabling himto generate a sufficient income to
honor his obligation to his wife and children

Al t hough Ms. Shea and the couple's children
have adopted a lifestyle in keeping with their
reduced incone, Dr. Shea has not simlarly
adjusted his standard of living. Not only has he
not nodified his expenditures to account for his
obligation to support his wife and children and
pay his property settlenent, he has deliberately
assumed unnecessary and extravagant expenses. He
is currently residing, along with Tracy Lidtke and
t heir daughter, in an half-a-mllion dollar home
purchased during the divorce, conplete with a poo
and comercial | andscaping.(12) Not only has Dr.
Shea refused to alter his lifestyle, there is
anpl e evidence that he has actively enbarked on a



course of reckl ess spending designed to deplete
his assets and reduce the anmount of disposable

i ncone available for Ms. Shea and their children
By securing nore nodest habitations, in
particular, and effecting a nore frugal lifestyle,
in general, Dr. Shea could certainly free up
enough funds to enable himto honor his obligation
to his wife and children.(13) For the foregoing
reasons, | find that Dr. Shea has the ability to
pay the $152, 000 property settlenent.

Bal anci ng Test

Dr. Shea al so cannot prevail under the
"bal anci ng test" whereby the court weighs the
respective interests of the debtor in a fresh
start against the interest of the debtor's spouse
and dependents. | find that the test
unequi vocal Iy comes out in favor of Ms. Shea and
the couple's three children. Wile discharging
t he debt would surely prove beneficial to Dr. Shea
by enabling himto continue his lavish lifestyle
wi t hout interruption, discharging the debt woul d
deprive Ms. Shea of a neans of support out of
whi ch she can provide for the needs of herself and
her children. Ms. Shea has incurred over $100, 000
in attorney's fees in connection with the
di ssol ution proceedi ngs. The property settl enment
wi |l enable her to repay her debts while retaining
a small sum from which she can secure nore
per manent | odgings for her famly

Therefore, Dr. Shea's obligation to pay the
$152, 000 property settlenment is excepted fromhis
di scharge under 11 U. S.C. Section 523(a)(15).

Attorney's Fees and Late Fees
obligation to pay attorney's fees and | ate fees
are in the nature of alinony, maintenance and
support and are therefore nondi schargeabl e under
11 U.S.C. Section 523(a)(5). However, even if
these obligations were not in the nature of
al i rony, mai ntenance and support, for all of the
foregoing reasons, | would still find them
nondi schar geabl e under Section 523(a)(15), as Dr.
Shea can afford to pay them and the bal ance of the
benefits weighs in favor of Ms. Shea and her
chil dren.

CONCLUSI ON

Dr. Shea's obligation to pay the February 8
property settlenent in the anmount of $152, 000,
plus accrued interest of $17,636,(14) the attorney's
fees awarded by the state courts in the anmount of
$17,385 and the late fees ordered by the state
courts in the anobunt of $4,807 are excepted from
t he defendant's discharge. By liquidating the
debts and entering a noney judgnment, | do not
intend in any way to restrict the famly court's
di scretion to deal with the parties and their
financial situations.



THEREFORE, | T | S ORDERED:

1. The plaintiff shall recover fromthe

def endant the sum of $191, 828, plus costs of
$150, for a total of $191, 978.

2. The debt represented by this judgnent is
excepted fromthe defendant's discharge

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1). The parties fornerly occupied a 7,200 square
f oot residence val ued between $500, 000- $530, 000,
which is now in forecl osure.

(2). At the tinme of trial of this proceeding, the
receiver had recovered approxi mately $17, 000,
which is awaiting distribution pending court
approval. The receiver presently has a fee
application before the famly court, seeking fees
in the anount of $15, 000.

(3). The court assessed interest at the judgnent
rate, from February 8, 1996.

(4). Although the plaintiff did not brief the fraud
issue in her trial papers, her conplaint did
contain a rather inarticulate Section 523(a)(2)(A)
cause of action. On questioning fromthe court at
trial, the plaintiff indicated a desire to retain
this claim

(5). At trial, Ms. Shea acknow edged that the
$152, 000 figure represented considerably |ess than
one-half of the marital estate, but that she
agreed to accept a lower figure in order to
expedi te the divorce proceedings.

(6). "Fromthis date forward, as additional child
support, Petitioner shall pay a penalty of $209.00
for each mai ntenance, child support or child care
paynment not postmarked by the 18th and 24th days
of each nmonth." Order of Septenber 24, 1996.

(7). Although Dr. Shea's fiancee has not yet
attained the | egal status of a spouse, she and the
debtor reside in the same household and have a

m nor child together. 1t is peculiarly
appropriate to take her income into account since
her annual salary is determ ned by Dr. Shea

hi nsel f, and there is some suggestion that he has
adj usted her incone upward in order to reduce the
amount of his disposable incone.

(8). On their 1997 federal incone tax returns, Tracy



Li dtke and Dr. Shea reported i ncones of $50, 340
and $154, 000, respectively.

(9). At trial, Dr. Shea testified that the fees
whi ch he charges for dental services are capped
according to the insurance plans which his
patients carry. Between 75-80% of Dr. Shea's
pati ents have insurance. Wile Dr. Shea is
l[imted in his ability to increase what he
recovers for individual services, he can increase
hi s annual revenue by working | onger hours or
taki ng on new patients.

(10). The clinic is closed on Thursday and Fri day
af ternoons.

(11). Although Tracy Lidtke is a trained denta
hygi eni st and on rare occasi ons operates as such
she is paid to act as Dr. Shea's office nanager

(12). Together, Dr. Shea and Tracy Lidtke pay over
$2,800 in nonthly nortgage paynents, exclusive of
property taxes and home owner's insurance.

(13). At trial, Dr. Shea testified that his nonthly
expenditures were overstated by as nmuch as $4000.
Dr. Shea's bankruptcy schedul es reflected nonthly
payments for car insurance, home nmai ntenance and
credit card paynents in the total anobunt of $4025.
On cross-exam nation, Dr. Shea acknow edged t hat
the clinic pays the car insurance, that his home
mai nt enance charges were unsubstantiated and t hat
he is no longer obligated to make the credit card
paynments. This surplus incone can certainly be
applied towards a reduction of his obligation to
Ms. Shea.

(14). At the Mnnesota judgnent interest rate of 5%
from February 8, 1996. See note 3.



