UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Robert A. Schei ber and ORDER DENYI NG
Victoria S. Schei ber CONFI RVATI ON

Debt ors. BKY 4-91-2496

At M nneapolis, Mnnesota, August 1, 1991

This case came on for hearing to consider confirmation of
the debtors' Chapter 13 plan and the trustee's objections to
confirmation of the plan. Stephen J. Creasey appeared on behal f of
the trustee and Mark L. Soul e appeared on behal f of the debtors.
This court has jurisdiction pursuant to 28 U S.C. Sections 157 and
1334 and Local Rule 201. This is a core proceedi ng under Section
157(b)(2)(L). Based on the nenoranda and argunents of counsel, and
the file in this case, | make the foll ow ng nmenorandum or der

FACTUAL BACKGROUND

On April 9, 1991, the debtors filed this Chapter 13 case
In their petition the debtors listed $10,548.21 in secured cl ai s,
$6,692.70 in priority unsecured clainms and $17,758.01 in non-
priority unsecured clains. Included in the total amount of the
non-priority unsecured claims is a $7,500.00 student |oan claim

The debtors' plan indicates that the debtors will pay
$450.00 per nonth to the trustee(FN1). Qut of the total paynent of
$27,000. 00, $600.00 will be paid to the debtors' attorney and
approxi mately $1,350.00 will be paid to the Chapter 13 trustee as
his fee. The debtors' plan proposes to pay the secured clains and
the priority unsecured clains in full as required by 11 U S. C
Sections 1325(a)(5)(B) and 1322(a)(2) respectively. The plan also
proposes to pay the $7,500.00 non-priority unsecured student |oan
claimin full as a "third priority behind taxes. . . ." Finally,
the plan proposes to pay 3.5% of the remaining $10,258.01 in non-
priority unsecured cl ai ns.

(FN1) Although the plan itself does not specifically state how
long the debtors will make paynments under the plan, it appears that
everyone assunes the debtors will make plan paynents for 60 nonths.

The parties seemto agree that if the student |oan claim
was paid pro rata with the other non-priority unsecured clains, the
unsecured creditors, including the student |oan creditor, would
recei ve approxi mately 50% of their total clains.

The trustee objects to confirmation on the grounds that:
1) The plan inproperly classifies

an unsecured claimin violation of 11
U S.C. Section 1322(FN2);



2) The plan unfairly discrimnmnates
agai nst the class of general unsecured
creditors; and

3) The plan was not proposed in
good faith.

(FN2) This objection msses the mark. Section 1322(b) (1)

i ncorporates the Section 1122 requirenments of classification

11U. S. C. Section 1322(b)(1). Section 1122 requires only that al
menbers of a class have substantially simlar clainms. 11 U S. C
Section 1122(a). Cearly that is true here. The issue in this
case is a treatnent question not a classification issue. See Inre
Storberg, 94 B.R 144, 145-46 (Bktcy. D. Mnn. 1988).

DI SCUSSI ON

The real issue in this case is whether the debtors' plan
unfairly discrimnates against the class of unsecured cl ai ns.

Section 1322(b) (1) provides in part:

(b) Subject to subsections (a) and (c) of this
section, the plan may--

(1) designate a class or classes of
unsecured clainms, as provided in
section 1122 of this title, but may
not discrimnate unfairly agai nst
any cl ass so designat ed,;

11 U.S.C. Section 1322(b)(1).

Section 1122(a) requires that all clains in a particul ar
cl ass be substantially simlar to other clainms in that class.
11 U.S.C. Section 1122(a). |If a plan classifies clainms, Section
1322(a)(3) requires the plan "provide the sane treatnent for each
claimwithin a particular class.” 11 U S.C. Section 1322(a)(3).

The Code, however, does not require that all simlar
clains be placed in the same class. |In Hanson v. First Bank of
Sout h Dakota, N. A, the court held that simlar clains can be
separately classified but "[t]he debtor's discretion to place
simlar clainms in different classes is not unlimted, however."
Hanson v. First Bank of South Dakota, N A, 828 F.2d 1310, 1313
(8th Cir. 1987). A plan can even provide for discrimnation anong
classes of simlar clains so long as the classification does not
unfairly discrimnate against any class. Storberg, 94 B.R at 146.

The debtors carry the burden of proving that the plan
does not unfairly discrimnate against any class. In re Davidson
72 B.R 384, 387 (Bktcy. D. Colo. 1987).

The debtors cite cases dealing with 100% paynment of child
support arrearage obligations under a chapter 13 plan as support
for their proposed plan. See: In re Storberg, 94 B.R 144
(Bktcy. D. Mnn. 1988); In re Waittaker, 113 B.R 531 (Bktcy. D



M nn. 1990); In re Leser, No. 4-90-57 (D. Mnn. August 23, 1990),
appeal docketed, No. 90-5492 (8th Cr. argued March 13, 1991).

Al t hough these cases are illustrative of the basic principles
involved in determining if a class is unfairly discrimnated

agai nst, they are not precedent for student | oan cases.

In Storberg, |I confirned a plan in which the debtor
classified child support arrearage obligations separately from
ot her unsecured clains. The plan proposed to pay 100% of the child
support arrearage and only 18%to the other unsecured creditors.
| stated "in light of the overwhel mi ng public policy in favor of

providing for support of children, | cannot say that the debtor's
separate classification for such support is unfair."™ Storberg, 94
B.R at 147. |In that case, the fact that the separately classified

debt was nondi schar geabl e under Section 523(a)(5), was not a major
factor. The focal point was the nature of the creditor and the
nature of the debt. The best interests of the debtor should not be
determ native in deciding whether the plan unfairly discrimnates
agai nst any cl ass.

In Storberg, the strong public policy of ensuring the
support of children was the major focus. The opinion cites to
exanpl es of statutory special treatnment for child support
obligations. Storberg, 94 B.R at 147. Public policy ensuring
t he repaynent of student |oans." To the extent this is true,
Congress has renedi ed the situation by amending 11 U S.C. Section
1328. The fact that Congress anended Section 1328(a)(2) to except
from di scharge educational |oans as specified in 11 U S.C. Section
523(a)(8) indicates that Congress insists that debtors repay their
student | oans but this does not evidence a position as favored in
public policy as are alinmony and child support paynents.

If all non-priority unsecured creditors shared equally,
both the debtors and the creditors would benefit significantly.
During the course of the plan, the automatic stay will protect the
debtors fromtheir creditors. At the end of the plan, the non-
priority unsecured creditors will have received approxi mately 50%
of their clainms rather than 3.5% The remaini ng 50% of the
unsecured debt, except the student |oan obligation, will be
di scharged and the debtors will have paid approxi mately 50% of
t hei r nondi schargeabl e student |oan obligations. This will |eave
the debtors with a student | oan debt of approximtely $3,750.00 to
continue repayi ng once their Chapter 13 plan has been conpl et ed.

The debtors concede that the student |oans are
nondi schargeable. This is true only if paying the loans is not an
undue hardship on the debtors. 11 U. S . C Section 523 (a)(8)(B)
If the debtors' plan paynents are equally divided anong all of the

Al t hough the debtors believe that this would prevent them
fromreceiving a "fresh start” the public policy behind payi ng 100%
of the student loans is not sufficient enough to deprive the other
unsecured creditors of the additional 46.5%they could receive
under this plan. Therefore, | find that the plan unfairly
di scri m nates against the class of non-priority unsecured
creditors.

The trustee al so objects to confirmation on the grounds
that the plan was not proposed in good faith. Since |I have already
concluded that the plan is unconfirmable, | do not have to reach



the i ssue of whether the plan was proposed in good faith.
CONCLUSI ON

The debtors' plan cannot be confirmed because it does not
comply with 11 U S.C. Section 1322(b) (1)

THEREFORE, | T IS ORDERED:

Confirmation of the debtors' plan dated April 8, 1991,
and filed April 9, 1991, is denied.

ROBERT J. KRESSEL
CH EF UNI TED STATES BANKRUPTCY JUDGE



