UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Donal d Del Saeger and BKY 4-88-1185
Becky Jane Saeger, ADV 4-90-0122

Debt or s,

Donal d Del Saeger and
Becky Jane Saeger,
Plaintiffs,
VS. MEMORANDUM

I TT Fi nanci al Servi ces,
Def endant .

At M nneapolis, M nnesota,

Thi s proceedi ng cane on for hearing on the plaintiffs' notion
for sunmary judgnent. Randall L. Seaver appeared for the
plaintiffs. Daniel W Stauner appeared for the defendant. This
court has jurisdiction pursuant to 28 U S.C. Sections 157 and 1334,
and Local Rule 103(b). This is a core proceeding. Based on the
menor anda and argunents of counsel, and the file in this
proceedi ng, | make the foll owi ng nenorandum or der

FACTUAL BACKGROUND

On February 28, 1986, the Saegers borrowed noney from I TT,
signed a note and secured the debt with a second nortgage on the
t hei r honest ead. They filed their Chapter 7 case March 25, 1988.

On May 2, 1988, at their neeting of creditors, the Saegers
appeared with their attorney and signed an "Agreenent to Reaffirnt
their debt to ITT.(FN1) The Saeger's attorney al so signed the
Agreenent and it was filed with the court in accordance with 11

(FN1) No one has provided nme with a copy of the reaffirmation

U S.C. Section 524(c)(3). No other docunents were executed in
conjunction with the Agreenment at that tine or at any later tine.
The Saegers and I TT agree that no hearing was held pursuant to 11
U S.C. Section 524(c)(5) and (d).

On July 5, 1988, an order was entered di scharging the Saegers
of their debts including the obligation on the note owed to ITT.
After the Saeger's debts were di scharged they nmade paynments to ITT
pursuant to the Agreement signed May 2, 1988, for approxi mately one
year.

During this time, the Saegers defaulted on their first
nortgage. As a result the first nortgagee, United Mortgage
Corporation, foreclosed on the Saegers hone. The foreclosure sale
was hel d on Novenber 30, 1988.

On April 10, 1989, Donald Saeger called the ITT offices and
told ITT that the holder of the first nortgage was foreclosing and
he had until May 31 to pay the first nortgage off. Apparently
because Saeger only informed ITT that the first nortgage was



"foreclosing”, ITT waited until June 12, 1989 to call the first
nort gagee for further information about the Saeger's foreclosure.

The Saeger's redenption period expired on May 30, 1989, and
ITT did not redeemin the period allotted to it by statute. The
Saegers stopped nmaki ng paynments to I TT under the Agreenent.

In June of 1989, ITT commenced a lawsuit in the state court to
have the Agreenent enforced. The Saegers defended, claimng that
their debt to ITT was di scharged and the Agreenment was invalid
because 11 U.S. C. Section 524(c) and (d) were not conplied with.
| TT argued that Section 524(d) applies only to reaffirmation
agreenments signed after the di scharge has been granted, therefore,
the Agreenent is enforceable. The state court judge required the
Saegers to have the matter resolved in bankruptcy court although
the state court certainly had jurisdiction to do so.

DI SCUSSI ON

Sunmmary judgnent will be granted if there are no genuine
i ssues of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Gv. Proc. 56(c). Wen
deciding a nmotion for summary judgnment, the court must view the
facts and all reasonable inferences drawn fromthe facts in the
light nost favorable to the party opposing the nmotion. Adickes v.
S.H Kress & Co., 398 U S. 144, 157 (1970); Foster v. Johns-
Manville Sales Corp., 787 F.2d 390 (8th Cr. 1986).

The dispute in this case centers around whether the
reaffirmati on agreement with ITT, signed by the Saegers and their
attorney is enforceabl e. (FN2)

11 U.S.C. Section 524(c) sets out the requirenments to
establish an enforceable reaffirmation agreement. 11 U S.C
Section 524(c) provides:

An agreenent between a holder of a claimand the debtor
the consideration for which, in whole or in part, is
based on a debt that is dischargeable in a case under
this title is enforceable only to any extent enforceable
under applicabl e nonbankruptcy | aw, (FN3) whet her or not
di scharge of such debt is waived, only if--

(FN2) The plaintiffs have characterized the issue as one of
di schargeability. However, ITT's original debt was clearly
di scharged and the real issue is whether the reaffirmation
agreenment is enforceable.

(1) such agreenent was nade before the granting of
t he di scharge under section 727, 1141, 1228, or 1328 of
this title;

(2) such agreenent contains a clear and conspi cuous
statenment whi ch advises the debtor that the agreenent may
be rescinded at any time prior to discharge or within
sixty days after such agreenent is filed with the court,
whi chever occurs later, by giving notice of rescission to



t he hol der of such claim

(3) such agreenent has been filed with the court
and, if applicable, acconpanied by a declaration or an
affidavit of the attorney that represented the debtor
during the course of negotiating an agreenent under this
subsection, which states that such agreenent--

(A) represents a fully inforned and
vol untary agreenment by the debtor; and

(B) does not inpose an undue hardship on
the debtor or a dependent of the debtor

(4) the debtor has not rescinded such agreenent at
any time prior to discharge or within sixty days after
such agreenent is filed with the court, whichever occurs
later, by giving notice of rescission to the hol der of
such claim

(5) the provision of subsection (d) of this section
have been conplied with; and

(6) (A) in a case concerning an individual who was
not represented by an attorney during the course of
negoti ati ng an agreenent under this subsection, the court
approves such agreenent as--

(i) not inmposing an undue hardship on the
debtor or a dependent of the debtor; and

(ii) in the best interest of the debtor
(B) Subparagraph (A) shall not apply to the

extent that such debt is a consumer debt secured by rea
property.

the enforceability of reaffirmation agreenments see Mnn. Stat.
Section513.01. No one argues that these requirenents have not
been net.

11 U.S.C. Section 524(c). The parties concede that all the

requi renents have been conplied with other than Section 524(c)(5)
which in turn requires that Section 524(d) be conplied with.

11 U.S. C. Section 524(d) provides:

In a case concerning an individual, when the court has
determ ned whether to grant or not to grant a discharge
under section 727, 1141, 1228, or 1328 of this title, the
court may hold a hearing at which the debtor shall appear
in person. At any such hearing, the court may informthe
debtor that a discharge has been granted or the reason
why a di scharge has not been granted. |If a discharge has
been granted and if the debtor desires to make an
agreenment of the kind specified in subsection (c) of this
section, then the court shall hold a hearing at which the
debtor shall appear in person and at such hearing the
court shal



(1) informthe debtor--

(A) that such an agreenent is not required
under this title, under nonbankruptcy |aw, or
under any agreenent not made in accordance
wi th the provisions of subsection (c) of this
section; and

(B) of the legal effect and consequences
of -
(i) an agreenent of the kind specified in
subsection (c) of this section; and

(ii) a default under such an agreenent;

(2) determ ne whether the agreement that the
debtor desires to make conplies with the
requi renents of subsection (c)(6) of this
section, if the consideration for such
agreement is based in whole or in part on a
consumer debt that is not secured by rea
property of the debtor.

11 U.S. C. Section 524(d).

Prior to 1984, the Bankruptcy Code mandated court approval of
n.2 (4th Gr. 1988). This paternalistic court approval provision
was designed to protect unwitting debtors fromcreditors' influence
to reaffirma di schargeabl e debt. Arnhold, at p. 740 n. 2.

The 1984 anmendnents to the Bankruptcy Code required the debtor
to appear in court for "adnonitions.” Arnhold, at 740 n.1. Court
approval was no longer required but the statute did require the
court to informthe debtor that the debtor was not legally
obligated to make the reaffirmati on agreenent. Arnhold, at 740
n.1. The 1984 amendnents denonstrate that Congress intended that
the court continue to regulate reaffirmation agreenments to protect
the debtor's interest. Arnhold, at 740 n. 2.

In 1986, Section 524(d) was anended again. The anmendnents
gave the court discretion to hold discharge hearings but stil
mandat ed hearings under Section 524(c). Inre diver, 99 B.R 73
77 (Bktcy. WD.Ckla. 1989). The main thrust of the 1986 anmendnents
was to elimnate the routine holding of hearings but to retain them
when debtors were reaffirm ng debts.

The structure and the | anguage of Sections 524(c)(5) and
524(d), even after the 1986 anendnents, denonstrate Congress
intent to have the court informthe debtor of the debtor's options
with regard to reaffirmati on agreenents in order for those
agreements to be valid and enforceable. Arnhold, at p. 740.(FN4)

If a creditor wants to be sure reaffirmati on agreenents are

(FNA) The timng of enforceability may, in some cases, make the
adnoni tions noot. However, in nost cases the debtor will stil
have tine to rescind the agreenment after receiving adnonitions at
the Section 524(d) hearing.



bi ndi ng, the creditor nust ensure that the debtor be informed of
the debtor's options as required by Sections 524(c)(5) and 524(d).
Inre Churchill, 89 B.R 878, 879 (Bktcy. D.Colo. 1988).

| TT argues that Sections 524(c)(5) and 524(d) requires a
hearing only in the case of a post-discharge reaffirmation
agreement. This reading of the section is inconsistent with the
ot her provisions of Section 524(c). |ITT essentially argues that
Section 524(d) should be read chronologically--if after the debt is
di scharged, the debtor wishes to reaffirma debt, then the court
shall hold a hearing. Section 524(d) is not intended to be read as
a chronol ogical outline to reaffirma debt after discharge. It
sinmply states the two prerequisites to a hearing: 1) A discharge
has been granted; and 2) the debtor wi shes to reaffirm The
statute does not require the two prerequisites to occur in the
order stated. 1In fact, by explicit ternms, a reaffirmation
agreement is not enforceable unless it is executed prior to the
entry of discharge. 11 U S.C. Section 524(c)(1). Section 524(d)
sinmply requires that the court informthe debtors of their options
if they desire to reaffirma di schargeable debt. The inportance of
these adnonitions is apparent fromITT s deposition of Becky
Saeger. |ITT asked Ms. Saeger if she understood what woul d happen
to the debt owed to ITT when the Saeger's fil ed bankruptcy and Ms.
Saeger replied that she really did not understand. |If ITT had
conplied with Section 524(c)(5) and pursued a hearing in accordance
with Section 524(d), after being "adnoni shed” of her rights, Ms.
Saeger may have understood the inplications of her actions.

I TT al so argues that somehow Section 524(d) is inconsistent
with Section 521(2) which provides deadlines for debtors to state
their intentions regardi ng secured property and to performthese
intentions. First of all, not all reaffirmati on agreenents dea
reaffirmation agreenment, but also, then to require the debtor to
appear at a discharge hearing to be "adnoni shed" about the debtor's
rights and to allow the debtor to rescind the agreenment, if tine
remains to do so

| TT al so argues that follow ng the customand practice of the
District of Mnnesota, they did not request a hearing in accordance
with Section 524(d). Local Rule 116(d) provides:

Di scharge Hearing A hearing under 11 U S.C. Section
524(d) regarding the di scharge or postpetition agreenents
will be held on notion of the debtor or other party in
i nterest.

Local Rule 116(d). It may be that others have not followed the
statutory requirenments of Section Section 524(c)(5) and 524(d) and
yet are reaping the benefits of an unenforceable reaffirmation
agreement but that is irrelevant. The Code and Local Rules,
regardl ess of the custom and practice of the community, require a
heari ng pursuant to Section Section 524(c)(5) and 524(d) to
establish an enforceable reaffirmati on agreenent.

There is obviously a certain unfairness in allow ng the debtor
to sign a reaffirmati on agreenent only later to decide not to live
up to it. The result however is nmandated by statute and was easily
avoidable by ITT. |ITT should sinply have requested a hearing as
provi ded by Local Rule 116(d) and required by Section 524(c).



Since the requirenents of Section 524(c)(5) have not been
complied with I nmust find that the reaffirmati on agreenment is not
enf or ceabl e.

AFFI RVATI VE DEFENSES

| TT argues that, if Section 524(c) and Section 524(d) require
the debtor to be adnoni shed and inforned of the debtor's rights by
the court, the Saegers should still be prevented from argui ng that
the reaffirmation agreenent i s unenforceable on grounds of estoppe
and | aches. ( FN5)

The procedural posture of this matter is worth noting. It is
ITT which is attenpting to enforce the reaffirmati on agreenents as
plaintiff in state court. It is the debtors who are defendi ng that
action. It is only because the state court required the debtors to
commence this action in bankruptcy court that ITT finds itself as
a defendant. ITT is not really using estoppel and | aches as
defenses, it is trying to use themaffirmatively. Allow ng such
use would directly contravene the express requirenents of the
statute and I amnot sure that they are avail able. However, in any
case, they do not apply.

|. Estoppe
Estoppel is usually a question of fact, but if only one

(FN5) ITT al so pl eaded the defense of novation in its answer but
did not brief or argue it.

i nference can be drawn fromthe facts it is a question of law. In
re Westling Mg., Inc., 442 NW2d 328, 331 (M nn. App. 1989).
"Equitabl e estoppel is a rule of substantive law. " O sen-Frankman

Li vestock Mtg. Serv. Inc., v. Citizens Nat. Bank, 4 B.R 809, 811
(D.Mnn. 1980). Therefore, Mnnesota law is applicable. Erie R
Co. v. Tonmpkins, 304 U.S. 64, 58 S.Ct. 817 (1938).

| TT argues that the Saegers are estopped from "repudi ating"

t he Agreenent because of their election to reaffirmunder 11 U S. C
Section 521(2). |ITT is correct in stating that the Saegers filed
a statenent of intention to retain the property and reaffirmthe
obligation to ITT. |ITT neglects the fact that Section 521(2) was
not designed with enforcenment mechanisnms and that to enforce the
Agreenent, Section 524(c) nust be conplied with. Yet, ITT argues
that it would be unfair to let the Agreenent fail as invalid.

To assert the defense of equitable estoppel, five elenents
need to be shown:

(1) msrepresentation of a material fact;

(2) the misrepresentation nmust be knowi ng;

(3) there must be an intention that the
m srepresentati on be acted upon;

(4) the party asserting estoppel nust not
have had know edge of the true facts; and

(5) the party asserting the estoppel nust
have relied upon the m srepresentation wth
detri nment.



Alwes v. Hartford Life and Acci. Ins. Co., 372 NW2d 376, 379
(M nn. App. 1985) (citing Transanerica Ins. Goup v. Paul, 267
N. W2d 180, 183 (M nn. 1978)).

| TT has several argunents to support its position but the
facts do not establish that the Saegers knowi ngly m srepresented a
material fact to ITT.

First, ITT clains that the very fact that the Saegers signed
the Agreenent and failed to conply with it evidences a know ng
m srepresentation of a material fact. Yet, ITT has presented no
evi dence that the Saegers intended to mslead I TT when they signed

the Agreenent. |ITT has presented no evidence from which one could
infer that the Saegers knew that the Agreement was unenforceabl e
until ITT pursued its state court claim

Second, ITT clainms that the Saegers intentionally
m srepresented material facts with respect to the forecl osure of
the first nortgage. The Saegers informed ITT that United Mrtgage
Corporation held the first nortgage and that I TT would be the
second nortgagee when the Saegers received a nortgage fromITT.
Al t hough the Saegers had no duty to, they inforned ITT that the
first nortgagee was foreclosing in April, well before the
redenption period ran. |TT took no action on the Saegers
information until their statutorily allotted tine to redeem had
al ready expired. Therefore, one cannot infer that the Saegers
m srepresented facts with respect to the foreclosure of the first
nort gage

Third, ITT argues that estoppel should apply in this case
because the Saegers inforned ITT that the Cty of R chfield was
| ooki ng into buying the Saeger's hone. Again, none of the
i nformati on concerning the possible purchase by the Cty of
Richfield was mi srepresented. |TT has presented no evi dence t hat
the Saegers m srepresented any fact much | ess that they know ngly
m srepresent ed anyt hi ng.

Lastly, ITT clainms that the very fact that the Saegers nade
payments pursuant to the agreenent for approxi mately one year
m srepresented a material fact. There are no inferences which can
be drawn fromthese facts upon which to base a claimof estoppel
The fact that the Saegers made paynments pursuant to the agreenent
for approximately one year hardly denonstrates that they intended
to mslead I TT. The Saegers believed the Agreenment was enforceable
until ITT pursued their state court action. At that point an
attorney advised the Saegers that the agreenent was unenforceabl e
because Section 524(c)(5) had not been conplied with.

Il. Laches

In order for ITT to establish it's second affirmative defense
of laches, it nust show that it would be inequitable to grant
Saeger's relief because they acted with unreasonable delay in
asserting a known right to ITT, which resulted in prejudice to ITT.
Kl aprmeier v. Center, 346 N.W2d 133, 137 (M nn. 1984).

ITT did not brief or argue this defense extensively. Fromthe
record I find no evidence to establish the Saegers prejudiced ITT
by an unreasonabl e delay in asserting a known right. [ITT has not



established, as it clains, that the Saegers made paynents to I TT on
the Agreenent for approximately one year while they knew the
Agreenent was unenforceable. To the contrary, the record
establ i shed that the Saegers believed the reaffirmati on agreenent
was enforceable until advised by an attorney after being sued in
state court, whereupon they i mediately raised the issue. This
cannot be equated with an unreasonabl e del ay of asserting a known
right. Therefore, | find the defense of |aches in inapplicable.

CONTEMPT

The Saegers assert that ITT intentionally violated both the
di scharge injunction and this court's order of July 5, 1988
di schargi ng the Saeger's debts. A party may be found in contenpt
if it knowingly and wilfully violated a specific court order. In
re Tom Powel|l and Son Inc., 22 B.R 657, 661 (Bktcy. WD. Mb. 1982).
In contenpt cases, "wilfulness" nmeans "'a deliberate or intended
viol ation, as distinguished froman accidental, inadvertent, or
negligent violation of any order.'" Hubbard v. Fleet Mrtg. Co.
810 F.2d 778, 781 (8th Cr. 1987) (quoting Falstaff Brew ng Corp
v. Mller Brewing Co., 702 F.2d 770, 782 (9th Cir. 1983).

First, ITT did not attenpt to collect a discharged debt. ITT
was attenpting to enforce the reaffirmati on agreenent which it
truly believed was enforceable.

Second, | do not think ITT's actions constituted contenpt of
nmy orders. The Saegers have produced no evi dence upon which | can
find deliberate action as opposed to inadvertent or negligent
actions. The record indicates that ITT believed they were seeking
enforcenent of a valid reaffirmation agreement. There is no
evidence that ITT wilfully violated this court's orders.

In an appropriate case, when one party noves for summary
j udgment the court may grant sunmary judgnent for the nonnoving
party even if that party did not file a notion for summary
judgrment. In re Caravan Refrigerated Cargo, Inc., 864 F.2d 388,
393 (5th Cr. 1989) (citing Landry v. GB. A, 762 F.2d 462, 464
(5th Cr. 1985), 10AC Wight, AA. Mller & M Kane, Federa
Practice & Procedure: Civil 2d Section 2720). This is such a
case. Although ITT has not properly noved for summary judgnent ( FN6)
on this point, | conclude that it is entitled to sunmary judgnent
on the issue of contenpt.

THEREFORE, | T IS ORDERED:

1. The plaintiffs are granted summary judgment on Count A of
t heir conpl aint.

2. The defendant is granted sumrary judgnent on Count B of
the plaintiffs' conplaint.

3. The reaffirmati on agreenent between the plaintiffs and the
def endant is not enforceable.

4. The plaintiffs shall recover nothing fromthe defendant
except costs of $120.00.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.



ROBERT J. KRESSEL
CH EF UNI TED STATES BANKRUPTCY JUDGE

(FN6) ITT filed a docunment that it |abeled as a notion for summary
judgnment. However, it did not put it on the cal endar nor properly
give notice of its notion.



