UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
DAVI D A. RUSS, BKY 4-87-2332

Debt or .
VEMORANDUM ORDER

At M nneapolis, Mnnesota, March 9, 1998.

The above-entitled matter canme on for hearing before the
undersigned on the notion of Kevin J. Lanson ("Lanmson") seeking
sanctions against the Debtor and his attorneys, Faye Know es
("Know es") and David Marshall ("Marshall"), and requesting an
order directing themto show cause why they should not be held in
contenpt of court. Appearances were noted in the record. After
carefully considering the argunents of counsel and the record as
presented, the Court has concluded that Lanson's notion should be
denied and that Lanmson should be ordered to pay the reasonable
expenses and attorneys' fees incurred by the Debtor, Know es and

Marshall in opposing this notion.

BACKGROUND*

This notion represents an attenpt by Kevin J. Lanmson to
strike a final blowin the waning hours of a protracted | egal
battl e that has waged between Lanmson and the Debtor over the past

several years. A conplete account of the history of this case is

The facts and procedural history recounted in this opinion
have been taken froma review of the entire bankruptcy file.



too lengthy to reproduce inits entirety, and only those facts
that are relevant to the disposition of the current notion are
reproduced here.

On July 10, 1987, after several failed start-up business
attenpts, the Debtor filed a voluntary petition for relief under
Chapter 7 of the United States Bankruptcy Code. At the tine of
the filing of the petition, the Debtor's Chapter 7 bankruptcy
appeared to be a routine case with few nonexenpt assets for
distribution to the unsecured creditors. On his Schedul e of
Liabilities, the Debtor |isted secured clainms against the estate
in the amount of $289, 400. 00, and unsecured clains in the anount
of $610, 130.65.2 On his Schedul e of Assets, the Debtor |isted
real property valued at $281, 000. 00, and personal property in the
fol |l ow ng anmount s:

Househol d goods, supplies

and furnishings $4, 500. 00
. 12 gauge shot gun 50. 00
1972 JD Snownobi |l e 25. 00
1978 JD Snownobi |l e 100. 00
1984 Ponti ac 7, 000. 00
1986 Pl ynout h Voyager 11, 000. 00
1978 d astron 16 ft. boat

with 90 hp. Merc and trailer 1, 000. 00
Rototiller 50. 00
Conput er 4, 000. 00

NW Mut ual Life Insurance Policies 1, 000. 00
100 Shares of International

Br oadcasti nhg Conpany, |nc. 0. 00
Tot al $28, 725. 00

O these assets, the Debtor |isted the followi ng property as

2Proofs of claim were ultimately filed in the case in the
fol |l owi ng anobunts: $190, 308. 65 i n secured cl ai s and $335,664.91 in
unsecured cl ai ns.



exenpt :

Honest ead | ocat ed at
12120 54t h Avenue North,

Pl ynmout h, M nnesot a $200, 000. 00
Househol d goods 4, 500. 00
1986 Pl ynout h Voyager Nom nal
Cash val ue of NW Mt ual

Life I nsurance Policies 1, 000. 00
Tot al $205, 500. 00

On Cctober 14, 1987, the Debtor received his Chapter 7 discharge.
Two years |ater, on June 14, 1989, the trustee filed a Final
Report and Final Account After Distribution indicating that the
assets of the estate were liquidated for the sum of $5, 549. 25,
resulting in a 1.17% dividend rate to unsecured creditors after

t he paynment of adm nistrative expenses. On July 5, 1989, the
trustee was di scharged and the Debtor’s bankruptcy case was

cl osed.

After the closing of the Debtor's bankruptcy, Lanson and
partners Neil Dolinsky and Bruce Hendry formed DLH, Inc. ("DLH")
and began purchasing several of the clains held by various
unsecured creditors of the bankruptcy estate. Soon thereafter,
on July 24, 1993, Lanmson filed an application to reopen the
Debtor's bankruptcy case for the purpose of adm nistering
al | egedly undi scl osed assets of the bankruptcy estate.
Specifically, Lanson alleged that at the tine the Debtor filed
hi s bankruptcy petition he was the owner of several shares of

stock in Damark International, Inc., which were never discl osed



in his property schedules.® On August 12, 1993, this Court
reopened the Debtor's bankruptcy case and ordered the
reappoi ntnent of a trustee to investigate the existence of
unadm ni stered assets of the estate.

On March 16, 1994, this Court approved the sale of the
estate’s interest, if any, in the Damark stock to DLH for the sum
of $350, 000. Under the terns of the sale, the trustee and DLH
agreed that the trustee would sell to DLH "as is, . . . with no
representation or warranties, all right, title and ownership
interest in Damark International, Inc. or its stock which is
currently property of the bankruptcy estate, and will assign to
DLH, Inc. any and all of the estate’'s clains against David A
Russ . . . relating to the ownership and/or transfer of stock in

Damark International . . . ."%

SDamark International, Inc. has grown to becone a very
successful business since the days of the Debtor’s bankruptcy
filing. Indeed, the shares of Damark stock all eged to be owned by
the Debtor on the date of filing are worth mllions of dollars
t oday.

“On March 25, 1994, DLH commenced a |l awsuit in M nnesota state
court against the Debtor, Damark International and Mark Cohn
seeking a decl aratory judgnent that DLH was the | egal and equitable

owner of 1.54 mllion shares of Damark stock. DLH al so sought
damages in the anount of $46,200,000 for conversion of the stock
or, in the alternative, an order directing replevin of the 1.54

mllion shares in the possession or control of the Debtor, Cohn and
Damark. The District Court entered sumrary judgnent in favor of
the defendants and the Court of Appeals affirned. On June 19,
1997, the Suprene Court of M nnesota affirmed, holding that the
evi dence showed that the Debtor did not own any Damark stock at the
time he filed for bankruptcy on July 10, 1987 and that the
bankruptcy estate therefore had no interest in the stock to assign
to DLH. See DLH, Inc. v. Russ, 566 N.W2d 60, 72-74 (M nn. 1997).




On August 21, 1996, Lanson filed a notion to strike the
Debtor's original bankruptcy petition and schedul es and to conpel
the Debtor to file an anended petition, Statenment of Financial
Affairs, and property schedules. On August 27, 1996, this Court
granted Lanson’s notion and ordered the Debtor to "prepare and
file amendnents to the Debtor's Voluntary Petition, Statenment of
Fi nancial Affairs and Schedul es so as to nake them accurate as of
the date of the filing of the petition

On Septenber 26, 1996, Lanson filed a notion seeking Rule
9011 sanctions against the Debtor's wife, Di anne Russ, "for her
subm ssi on of sham pl eadi ngs and exhibits as well as affidavits
containing false or perjured statenents.” On QOctober 4, 1996,
this Court denied Lanson's notion for sanctions because Lanson
had failed to produce evidence to substantiate his clainms. The
Court's order stated, "The Lanson notion is procedurally
defective. No adequate record has been nade to sustain the
all egations of a violation of Rule 9011, nor support an award of
sanctions under 28 U S.C. § 1927 or 11 U S.C. § 105."

On Cct ober 28, 1996, the Debtor filed an anmended Chapter 7
petition, Statenent of Financial Affairs and property schedul es.®
In his anended papers, the Debtor conpleted a Statenent of
Financial Affairs for a Debtor Engaged in Business, in which he

identified hinmself as an enpl oyee of Damark International, Inc.

*The anended Chapter 7 petition was signed by the Debtor and
by Faye Know es. The anended schedul es and Statenment of Financi al
Affairs were signed only by the Debtor.
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as of July 10, 1987 (but not a shareholder), as well as a forner
shar ehol der or former partner of several inactive or dissolved
corporations and real estate partnerships.

On Novenber 4, 1997, Lanson made a notion to conpel the
Debtor to nore fully conply with the Court's August 27, 1996
order directing the Debtor to amend his schedules. |In response
to Lamson’s notion, the Court ordered the Debtor to: (1) amend
his property schedules to specifically describe his ownership
interest in the various business entities listed in his amended
Statenent of Financial Affairs; and (2) anend his Statenent of
Financial Affairs to specifically identify each source of his
personal incone in the year 1986.° To conply with this order,
the Debtor filed a second anended Chapter 7 petition, Statenent
of Financial Affairs and property schedul es on Decenber 12,
1997.7 In his second anended property schedul es, the Debtor
stated that on July 10, 1987 he was the owner of worthless stock
in four inactive corporations listed in his Statenent of
Fi nancial Affairs that had not yet been dissolved as of that
date, and that he had no ownership interest in any of the

remai ning entities. In his second anended Statenment of Financi al

°At the hearing on this notion, the Court stated that the
argunment s made by Lanson were "highly technical" and that | did not
intend to suggest that the Debtor's first attenpt at anmending his
schedul es was not made in good faith or carel essly undertaken.

The second anended Chapter 7 petition was signed by the Debtor

and by Faye Knowl es. The second anended schedul es and St at enent of
Fi nancial Affairs were signed only by the Debtor.
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Affairs, the Debtor listed the specific sources of his personal
i ncone for the year 1986

Finally, on January 16, 1998, Lanson filed the current
noti on seeking sanctions agai nst the Debtor, Know es and Marshal
and requesting the Court to order themto appear and show cause
why they should not be held in contenpt of court. Specifically,
Lanson argues that the Debtor and his attorneys should be
sancti oned because the Debtor failed to disclose in his 1996 and
1997 anended petitions, statenments of financial affairs and
property schedul es that the Debtor held ownership interests in at
| east seven different business entities on the date of the filing

of his bankruptcy petition.

DI SCUSSI ON

LAVBON' s CLAI MB

A Rul e 9011

Lanmson argues that the Debtor, Know es and Marshall should
be sanctioned under Rule 9011 of the Federal Rules of Bankruptcy
Procedure because the Debtor’s 1996 and 1997 anended petitions,
statenents of financial affairs and property schedul es al
contain fal se statenents and material om ssions of property
interests owned by the Debtor. The full text of Rule 9011
provi des:

(a) Signature. Every petition, pleading, witten
nmotion, and ot her paper, except a |list, schedule, or

statenent, or anmendnents thereto, shall be signed by at
| east one attorney of record in the attorney’s



i ndi vidual name. A party who is not represented by an
attorney shall sign all papers. Each paper shall state
the signer's address and tel ephone nunber, if any. An
unsi gned paper shall be stricken unless om ssion of the
signature is corrected pronptly after being called to
the attention of the attorney or party.

(b) Representations to the Court. By presenting
to the court (whether by signing, filing, submtting,
or |ater advocating) a petition, pleading, witten
notion, or other paper, an attorney or unrepresented
party is certifying that to the best of the person’s
know edge, information, and belief, formed after an
i nqui ry reasonabl e under the circunstances, --

(1) it is not being presented for any
i mproper purpose, such as to harass or to cause
unnecessary delay or needl ess increase in the cost
of litigation;

(2) the clains, defenses, and other | egal
contentions therein are warranted by existing |aw
or by a nonfrivol ous argunent for the extension,
nodi fication, or reversal of existing |aw or the
establ i shment of new | aw,

(3) the allegations and ot her factual
contentions have evidentiary support or, if
specifically so identified, are |likely to have
evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a | ack of
information or belief.

(c) Sanctions. |If, after notice and a reasonable
opportunity to respond, the court determ nes that
subdi vi sion (b) has been violated, the court may,
subject to the conditions stated bel ow, inpose an
appropriate sanction upon the attorneys, law firms, or
parties that have violated subdivision (b) or are
responsi bl e for the violation.

(1) How Initiated.

(A) By Motion. A notion for sanctions
under this rule shall be made separately from
ot her notions or requests and shall describe
the specific conduct alleged to violate
subdivision (b). It shall be served as
provided in Rule 7004. The notion for
sanctions may not be filed with or presented
to the court unless, within 21 days after
service of the notion (or such other period
as the court may prescribe), the challenged
paper, claim defense, contention,



all egation, or denial is not wthdrawn or

appropriately corrected, except that this

limtation shall not apply if the conduct
alleged is the filing of a petition in
violation of subdivision (b). |If warranted,
the court nay award to the party prevailing
on the notion the reasonabl e expenses and
attorney's fees incurred in presenting or
opposi ng the notion. Absent exceptional
circunstances, a law firmshall be held
jointly responsible for violations conmtted
by its partners, associates, and enpl oyees.

(B) On the Court's Initiative. Onits
own initiative, the court may enter an order
descri bing the specific conduct that appears
to violate subdivision (b) and directing an
attorney, law firm or party to show cause
why it has not violated subdivision (b) with
respect thereto.

(2) Nature of Sanction; Limtations. A
sanction i nposed for violation of this rule shal
be limted to what is sufficient to deter
repetition of such conduct or conparabl e conduct
by others simlarly situated. Subject to the
limtations in subparagraphs (A) and (B), the
sanction may consist of, or include, directives of
a nonnonetary nature, an order to pay a penalty
into court, or, if inposed on notion and warranted
for effective deterrence, an order directing
paynent to the novant of sone or all of the
reasonabl e attorneys' fees and other expenses
incurred as a direct result of the violation.

(A) Monetary sanctions may not be
awar ded agai nst a represented party for a
vi ol ati on of subdivision (b)(2).

(B) Monetary sanctions may not be
awarded on the court's initiative unless the
court issues its order to show cause before a
voluntary dism ssal or settlenent of the
cl ai rs made by or against the party which is,
or whose attorneys are, to be sanctioned.

(3) Order. Wen inposing sanctions, the
court shall describe the conduct determned to
constitute a violation of this rule and expl ain
the basis for the sanction inposed.

(d) I'napplicability to Discovery. Subdivisions
(a) through (c) of this rule do not apply to
di scl osures and di scovery requests, responses,
obj ections, and notions that are subject to the
provi sions of Rules 7026 through 7037.



(e) Verification. Except as otherw se
specifically provided by these rules, papers filed in a
case under the Code need not be verified. Whenever
verification is required by these rules, an unsworn
declaration as provided in 28 U S.C. § 1746 satisfies
the requirenent of verification.

(f) Copies of Signed or Verified Papers. Wen
these rules require copies of a signed or verified
paper, it shall suffice if the original is signed or
verified and the copies are conformed to the original.

FED. R BAnkrR. P. 9011. Rule 9011 was substantially anmended in
1997 to conformto the 1993 changes to Rule 11 of the Federal
Rules of Givil Procedure.® Feb. R BAnKR P. 9011 Advisory

Comm ttee Note. Because the | anguage of Rule 9011 closely tracks
t he | anguage of Rule 11 of the Federal Rules of Civil Procedure,
cases interpreting Gvil Rule 11 are applicable to Rule 9011

cases. Snyder v. Dewoskin (In re Mahendra), 131 F.3d 750, 759

(8th Gir. 1997).

The 1997 revision to Rule 9011 was intended to broaden the
scope of an attorney's or pro se litigant's obligation to the
court, while at the same tine placing greater constraints on the

i mposition of sanctions to reduce the nunber of notions for

8The anended version of Rule 9011 took effect on Decenber 1,

1997, and it governs “all proceedings in bankruptcy cases
thereafter comenced and, insofar as just and practicable, al
proceedi ngs in bankruptcy cases then pending.” See Suprene Court

Order Anmending Federal Rules of Bankruptcy Procedure (Apr. 11,
1997). Although sonme of the all egedly sanctionabl e conduct in this
case took place prior to the effective date of the anendnent, there
has been no indication that the application of the amended rule
woul d be either unjust or inpractical. Accordingly, the Court
concludes that the amended version of Rule 9011 governs for
purposes of this notion. See Ridder v. City of Springfield, 109
F.3d 288, 296 (6th Cr. 1997) (concluding that amended version of
Rul e 11 applies where party continues to assert frivolous clains
after the effective date of anmendnent).
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sanctions presented to the court. See FED. R CQv. P. 11 Advisory
Committee Note (1993 anendnent). Like its predecessor, the

central purpose of new Rule 9011 is to deter baseless filings in
t he bankruptcy courts and thus streamine the adm nistrati on and

procedure of the federal courts. See Cooter & Cell v. Hartnmarx

Corp., 496 U. S. 384, 393 (1990); Bergeron v. Northwest

Publications, Inc., 165 F.R D. 518, 521 (D. Mnn. 1996). To

effectuate this purpose, Rule 9011 requires an attorney to sign
all papers served or filed in cases under title 11, except lists,
schedul es, or statenents or amendnents thereto, which nust be
signed by the debtor. See 11 U S.C 8§ 521 (1994); Fep. R BANKR
P. 9011(a), 1007. A party who is not represented by an attorney
is required to sign all papers. Feb. R Bankr P. 9011(a). By
presenting a signed docunent to the court (whether by signing,
filing, submtting, or later advocating it), an attorney or party
certifies that she has conducted a reasonable inquiry into the
facts and the | aw and that the docunent is well grounded in both,
and that she is acting wi thout any inproper notive. 1d. Rule

9011(b). See Business Guides, Inc. v. Chronmatic Communi cations

Enters., Inc., 498 U S. 533, 542 (1991); Cooter & Cell, 496 U.S.

at 393. If an attorney or party presents a document to the
bankruptcy court in violation of this rule, new Rule 9011
permts, but does not require, the court to inpose sanctions in
an anount sufficient to deter repetition of the sanctionable

conduct or conparable conduct by others simlarly situated. FeD.

11



R BankrR. P. 9011(c)(2). Rather than limting such sanctions to
t he signer of the docunents, new Rule 9011 permts sanctions to
be i nposed against |awers, law firnms, pro se litigants, or
represented parties.® Bergeron, 165 F.R D. at 521. The type of
sanction inposed may include nonnonetary sanctions, fines paid to
the court, or, if inposed on notion and warranted for effective
deterrence, paynent of expenses incurred by the opposing party.
| d.

The 1997 anendnent al so i nposes specific procedural
requi renents for the inposition of Rule 9011 sanctions. Rule
9011(c) (1) provides that sanctions may be initiated either by
nmotion or on the court's own initiative, and that a notion for
sanctions nust be nmade separately from ot her notions or requests
and nust describe the specific conduct alleged to violate Rule
9011. Moreover, the 1997 anendnment provides that a notion for
sancti ons:

may not be filed wth or presented to the court unless,

within 21 days after service of the notion (or such

ot her period as the court may prescribe), the

chal | enged paper, claim defense, contention,

all egation, or denial is not withdrawn or appropriately

corrected, except that this limtation shall not apply

if the conduct alleged is the filing of a petition in

vi ol ati on of subdivision (b).

FED. R BAankr. P. 9011(c)(1)(A). Thus, under the new rule a party

°l'n the case of represented parties, however, subdivision
(c)(2)(A) of Rule 9011 provides that nonetary sanctions may not be
awar ded agai nst a represented party for nmaking clainms that are not
warranted by existing law or by a nonfrivol ous argunent for the
extension, nodification, or reversal of existing law or the
establishment of newlaw. FeEp. R Bankr P. 9011(c)(2)(A).

12



seeki ng sanctions nust follow a two-step process: first, serve
the Rule 9011 notion on the opposing party for a period of at

| east 21 days; and then file the notion with the court. Ridder,
109 F. 3d at 294. This provision is intended to provide parties
wth a type of "safe harbor,"” under which an offending party,
after receiving notice of the alleged violation, is given the
chance to withdraw or correct the chall enged docunent or position
and thereby avoid the inposition of sanctions. 1d.; FED. R Qw.
P. 11 Advisory Commttee Note (1993 anendnent). This "safe

har bor™ provision of Rule 9011 does not apply where sanctions are
bei ng considered on the court's own initiative, however. In such
cases, the court is required to enter an order that describes the
of fensi ve conduct and directs the alleged violator to show cause
why Rul e 9011 has not been violated. FED. R BANKR P.
9011(c) (1) (B)

After considering Lanson's clains in relation to the record
of this case, the Court has reached the inescapabl e concl usion
that Lanson's notion for Rule 9011 sanctions nust be deni ed.

First of all, Lanmson's notion is procedurally defective because
he failed to conply with the 21-day "safe harbor" provision of
Rul e 9011(c)(1). As stated above, Rule 9011(c)(1l) requires a
nmotion for sanctions to be served on the adverse party at | east
21 days prior to filing the notion with the court. 1In this case,
Lanmson served his notion for sanctions on January 14, 1998, and

then filed the motion with the court on January 16, 1998. This

13



failure by itself constitutes grounds to deny Lanson's notion.

Hadges v. Yonkers Racing Corp., 48 F.3d 1320, 1328 (2d GCr

1995); Kirk Capital Corp. v. Bailey, 16 F.3d 1485, 1488-89 (8th

Cr. 1994).

More inportantly, however, despite his fervent allegations
of false statenents and conceal ment of property interests by the
Debtor and his attorneys, Lanmson did not present any evidence to
support his clainms. Rather than presenting oral testinony or
docunentary exhibits at the hearing on this notion, see FED. R
BAnkR. P. 9017, Lanson presented only accusatory allegations and
argunents to dispute the veracity of the statenents nade in the
Debtor's anmended petitions and schedules. An excerpt from
Lanson's nenorandum of law is illustrative of this point:

It is ironic that Knowl es clains Lanson's "story"

that her client Russ is a Dishonest Debtor is "untrue

and unproved." If it were untrue how could it ever be

proved? And if, as Know es and Marshall maintain, Russ

isn't a Dishonest Debtor, why don't they arrange for an
evidentiary hearing in which Russ could prove that he

is an Honest Debtor and clear his "good nane?"

Lanson Menorandum at 9. \What Lanson fails to understand is that
the burden is on himto prove that sanctions are deserved in this
case, not the other way around. Because of the | ack of evidence
before the Court, there is sinply no basis to conclude that there

are fal se statenents or material om ssions contained in the

Debt or’ s anended petitions and schedul es.

B. 28 U.S.C. § 1927

14



Lanson al so argues that Know es and Marshall, as attorneys
for the Debtor, ! should be sanctioned pursuant to 28 U.S.C. §
1927. Section 1927 provides:

Any attorney or other person admtted to conduct cases

in any court of the United States or any Territory

t hereof who so multiplies the proceedings in any case

unr easonably and vexatiously may be required by the

court to satisfy personally the excess costs, expenses,

and attorneys' fees reasonably incurred because of such

conduct .

28 U.S.C. 8§ 1927 (1994). The standard for inposing sanctions
under 8 1927 is whether the attorney's conduct "viewed
objectively, manifests either intentional or reckless disregard

of the attorney's duties to the court."” Perkins v. Spivey, 911

F.2d 22, 36 (8th Cr. 1990) (citing Braley v. Canpbell, 832 F.2d

1504, 1512 (10th Cr. 1987)). Section 1927 should be utilized
"only in instances of egregious disregard for orderly judicial
process which denonstrate an intentional departure from

accept abl e professional conduct or a reckless indifference to

prof essional duty." Booker v. Stauffer Seeds, Inc. (In re RBA,

Inc.), 60 B.R 953, 958 (Bankr. D. Mnn. 1986). In the
bankruptcy context, however, it is inportant to note that the
Eighth Grcuit has cast doubt on whether the bankruptcy courts
have the power to inpose sanctions under 8§ 1927, stating that "it

i s questionabl e whether a bankruptcy court falls within the

't is unclear whether Lanson argues that the Debtor shoul d
be sanctioned pursuant to § 1927 as well as Knowl es and Marshall.
To the extent that Lanson nakes this argunent, it nust fail because
the Debtor is not an attorney.

15



definition of 'courts of the United States' for purposes of
I nposi ng sancti ons agai nst attorneys under [28 U S.C. § 1927]."

Brown v. Mtchell (In re Arkansas Conmmunities, Inc.), 827 F.2d

1219, 1221 (8th Cir. 1987).

Even if | assunme that bankruptcy courts have the power to
i npose sanctions under 28 U S.C. § 1927, there is still no
evi dence upon which to do so in this case. Lanson has not
produced any evi dence show ng that Know es and Marshal
unreasonably and vexatiously multiplied the proceedings in this
case, and Lanson’s § 1927 notion, like his Rule 9011 notion, nust

fail.

C. Cont enpt of Court

Finally, Lanson argues that the Debtor, Know es and Marshal
have violated this Court's August 27, 1996 and Novenber 13, 1997
orders and requests the Court to issue an order directing themto
show cause why they should not be held in contenpt of court.
When considering contenpt sanctions, it is inportant to determ ne
the type of contenpt being charged, i.e., whether it is a charge
of civil contenpt or crimnal contenpt. To determ ne the nature
of a charge of contenpt, one nmust |ook to the "character and

pur pose" of the sanction requested. |International Union, United

M ne Wirkers of Am v. Bagwell, 512 U S. 821, 827 (1994) (citing

Gonpers v. Bucks Stove & Range Co., 221 U S. 418, 441 (1911)). A

contenpt sanction is considered civil in nature if it is coercive

16



or serves to conpensate parties for another's nonconpliance with

a court order. Id. at 827, 828; United States v. United M ne

Wrkers of Am, 330 U S. 258, 303-04 (1947). |If, on the other

hand, the sanction is punitive and serves to vindicate the
authority of the court, then the sanction is for crimnal
contenpt. 1d.

The United States Court of Appeals for the Eighth Grcuit
has held that 8 105 of the Bankruptcy Code gives bankruptcy
courts the power to inpose sanctions for crimnal contenpt as

well as for civil contenpt.! See Brown v. Ransay (In re Ragar),

3 F.3d 1174, 1178-79 (8th Cr. 1993) (holding that 11 U S.C. 8§
105 gi ves bankruptcy courts the power to inpose crimnal contenpt

sanctions when the procedures of Bankruptcy Rule 9020 are

followed). See also Placid Refining Co. v. Terrebonne Fuel and

Lube, Inc. (In re Terrebonne Fuel and Lube, Inc.), 108 F.3d 609,

612-13 (5th Cr. 1997) (stating that bankruptcy courts have the

power to inpose sanctions for civil contenpt); Caldwell v. United

Capital Corp. (In re Rainbow Magazine, Inc.), 77 F.3d 278, 284

(9th Cr. 1996) (same); Burd v. Walters (In re Walters), 868 F.2d

665, 669 (4th Cr. 1989) (sane). But see Giffith v. AOes (Inre

H pp, Inc.), 895 F.2d 160, 1521 (5th Cr. 1990) (concluding that

The Court notes that the Eighth Circuit did not address the
i ssue of whether crimnal contenpt proceedings in the bankruptcy
courts violate the jurisdictional provisions of 28 U S.C. 8§ 1334
(providing that "the district courts shall have original but not
exclusive jurisdiction of all civil proceedings arising under title
11, or arising in or related to cases under title 11") (enphasis
added) .

17



bankruptcy courts have no power to preside over crimnal contenpt
trials). Wen deciding whether to i npose contenpt sanctions, a
bankruptcy court nmust follow the procedures outlined in Rule 9020
of the Federal Rules of Bankruptcy Procedure.?? For exanpl e,

where the contenptuous behavior was not commtted in the physical

2Rul e 9020 provi des:

(a) Contenpt Committed in Presence of Bankruptcy
Judge. Contenpt in the presence of a bankruptcy judge
may be determ ned sunmarily by a bankruptcy judge. The
order of contenpt shall recite facts and shall be signed
by the bankruptcy judge and entered of record.

(b) G her Contenpt. Contenpt committed in a case or
pr oceedi ng pendi ng bef ore a bankruptcy j udge, except when
determ ned as provided in subdivision (a) of this rule,
may be determi ned by the bankruptcy judge only after a
heari ng on notice. The notice shall be inwiting, shall
state the essential facts constituting the contenpt
charged and describe the contenpt as crimnal or civil
and shall state the tinme and place of hearing, allow ng
a reasonable tine for the preparation of the defense.
The notice may be given on the court's own initiative or
on application of the United States attorney or by an
attorney appointed by the court for that purpose. If the
contenpt charged invol ves disrespect to or criticism of
a bankruptcy judge, that judge is disqualified from
presiding at the hearing except with the consent of the
per son char ged.

(c) Service and Effective Date of Order; Review.
The clerk shall serve forthwith a copy of the order of
contenpt on the entity naned therein. The order shall be
effective 10 days after service of the order and shal
have the sane force and effect as an order of contenpt
entered by the district court unless, within the 10 day
period, the entity named therein serves and files
objections prepared in the manner provided in Rule
9033(b). If tinely objections are filed, the order shall
be reviewed as provided in Rule 9033.

(d) Right to a Jury Trial. Nothing in this rule
shall be construed to inpair the right to a jury tria
whenever it otherw se exists.

FED. R Bankr P. 9020.
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presence of the bankruptcy judge, the bankruptcy judge nust
provide the contermor with witten notice and a hearing before
ordering contenpt sanctions. FeD. R Bawxr P. 9020(b). Such
notice nust "state the essential facts constituting the contenpt
charged and describe the contenpt as crimnal or civil and shal
state the tinme and place of hearing, allowing a reasonable tine
for the preparation of a defense.” 1d. Furthernore, in cases of
out-of-court crimnal contenpts, the judge nust request the
United States Attorney's Ofice to prosecute the contenpt, and
may appoint a disinterested private attorney to prosecute if that

request is denied. Young v. United States, 481 U. S. 787, 801-02

(1987). Finally, if a party objects to a bankruptcy court's

order of contenpt within 10 days after the order was served, the

order is subject to de novo review by the district court as

provi ded in Bankruptcy Rule 9033(d). Feb. R Banxkr P. 9020(c).

O herwise, the order is final "and shall have the sane force and

effect as an order of contenpt entered by the district court.
Id.

As previously stated, however, there has been no evidence
presented and no record made in this case of conceal nent of
property interests by the Debtor or his attorneys, and thus no
grounds exist upon which to initiate contenpt proceedings. As a
result, Lanson’s notion for an order to show cause why the Debtor
and his attorneys should not be held in contenpt of court is also

deni ed.
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1.  SANCTI ONS AGAI NST LAMSON

Because of the lack of evidentiary support for Lanmson’s
notion, the Court believes that Lanson’s notion itself is a
viol ation of Rule 9011, and has therefore decided to inpose
sanctions agai nst Lanson. Rule 9011(c)(1)(A) provides that, upon
the filing of a nmotion for Rule 9011 sanctions, if warranted "the
court may award to the party prevailing on the notion the
reasonabl e expenses and attorney's fees incurred in presenting or
opposing the notion." Feb. R Banr P. 9011(c)(1)(A). This
provision allows a court to award reasonabl e expenses and
attorneys’ fees to the prevailing party without the need for
cross-notions under Rule 9011. Feb. R Qv. P. 11 Advisory
Committee Note (1993 anendnent); 10 LAWRENCE P. KING ET AL., COLLIER
ON BAnkrRUPTCY § 9011.06[1][e], at 9011-27 (15th ed. rev. 1997).

See, e.q., Equal Employnment Opportunity Conmmin v. Tandem

Conputers, Inc., 158 F.R D. 224, 229-30 (D. Mass. 1994).

As di scussed above, by presenting a signed docunent to the
court a pro se litigant certifies, anong other things, that the
signer has conducted a reasonable inquiry into the facts and | aw,
that the docunment is not being presented for an inproper purpose,
and that the allegations and other factual contentions contained
in the docunent have evidentiary support. See FED. R BANKR P
9011(b)(1), (3). In this case, the allegations and factual

contentions contained in Lanson's notion have absolutely no
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evidentiary support whatsoever, in clear violation of Rule
9011(b)(3). To nake matters worse, Lanson's current defective
nmotion is strikingly simlar to his Septenber 26, 1996 notion
seeki ng Rul e 9011 sanctions agai nst D ane Russ, which was al so
deni ed because of a lack of evidentiary support. Although, in
recognition of Lanmson's pro se status, this Court has been
patient and flexible with him allowng himthe benefit of the
doubt throughout these proceedi ngs, such status is not a |license
to ignore the requirenents of the Federal Rules of Bankruptcy
Procedure. Accordingly, the Court has concluded that Lanson
shoul d pay the reasonabl e expenses and attorneys’ fees incurred

by the Debtor and his attorneys in opposing this notion.

NOW THEREFORE, | T |I'S HEREBY ORDERED

1. The notion of Kevin J. Lanson for sanctions agai nst the
Debtor and his attorneys and requesting an order to show cause
why the Debtor and his attorneys should not be held in contenpt
of court is hereby DEN ED; and

2. Kevin J. Lanson is ordered to pay the reasonable
expenses and attorneys' fees incurred by the Debtor, Know es and
Marshall in opposing this notion pursuant to Fed. R Bankr. P
9011(c)(1)(A). Know es and Marshall shall submt to the Court a

sworn affidavit stating the amobunt of such fees and expenses.

I T 1S SO ORDERED
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Nancy C. Dreher
Uni ted States Bankruptcy Judge
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