UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Fl oyd and Li nda Ruggl es, BKY No. 93-33827

Debt or . ORDER

This matter cane before the Court on Decenber
4, 1997 for Evidentiary Hearing based on the
Debt ors' objection to the Order Directing Debtor
to Surrender Property dated August 5, 1997.
Appear ances are as noted on the record. This
ORDER is entered pursuant to the Federal and Local
Rul es of Bankruptcy Procedure.

l.
FACTS

On August 5, 1993, Floyd and Linda Ruggl es
filed for bankruptcy under 11 U.S.C. Chapter 7.

M chael |annacone was appointed trustee. The
Debtors filed Schedule B, the schedule of al
personal property, as required. The Debtors did
not anmend Schedul e B during the pendency of their
bankruptcy. On August 23, 1994, the Trustee filed
a Notice of Sale, Abandonment, Lease or Settlenent
abandoning certain itens listed in Debtors
Schedul e B, including a | egal nal practice action.
The Court entered an order dated Cctober 28, 1994
approvi ng the abandonnment. The case was cl osed on
August 19, 1996.

On April 22, 1997, the Trustee file an
Application to Reopen Case, which was approved by
the Court on April 25, 1997. The basis asserted
for reopening the case was the Debtors' failure to
schedul e a | egal mal practice clai magai nst Bruce
Kennedy which resulted in a $20,000 settl enent.
The Trustee asserted the settlenment proceeds were
property of the Debtors' bankruptcy estate. No
di spute exists that the clai magainst Kennedy
arose pre-petition.

Based on the Trustee's application, on August
5, 1997, the Court entered an Order Directing
Debtors to Surrender Property. The Order required
the Debtors to surrender the follow ng property:
"$20, 000 representing anount recovered in a
| awsuit agai nst Bruce Kennedy". Due to clerica
error, the Oder was not served until Cctober 30,
1997. The Debtors filed their objection to the
turnover on Novenber 10, 1997, and seek vacation
of the order.



DI SCUSSI ON

The issue presented is whether the Trustee
abandoned the | egal mal practice cl ai m agai nst
Bruce Kennedy. The Debtor takes the follow ng
alternative positions: that the claimwas
abandoned by the Trustee's Notice of Sale,
Abandonnent, Lease or Settlenent dated August 23,
1994; that the clai mwas abandoned by the Trustee
t hrough closure of the case; that equitable
estoppel applies to prevent the Trustee from
asserting an interest in the claim and,
coll ateral estoppel prevents the Trustee from
asserting any rights in the claim

The Trustee asserts that the | egal mal practice
action agai nst Kennedy was never disclosed in
Schedul e B nor did he have any know edge of the
claim therefore, the asset was not abandoned and
is property of the bankruptcy estate pursuant to
11 U S.C. Section 554(d). (1F)

A trustee may abandon property of the estate
in accordance with 11 U. S.C. Section 554(a) which
provi des:

After notice and a hearing, the

trustee may abandon any property of the

estate that is burdensone to the

estate or that is of inconsequenti al

val ue and benefit to the estate.

The general rule is that once property of the

est ate has been abandoned by the trustee, it is no
| onger property of the estate and beyond the
control of the trustee. In re Sutton, 10 B.R 737,
739 (Bankr.E.D. Virg. 1981); In re Byrson, 53 B.R
3, 4 (Bankr.M D. Tenn. 1985). This rule applies
regardl ess of whether it is later discovered that
t he property abandoned has greater val ue than
believed at the tinme of the abandonnent. In re
Sutton, 10 B.R at 740. There are two exceptions
to this general rule. The first is when property
has actually been concealed fromthe trustee by
the Debtor. Id.; Inre Byrson, 53 B.R at 5. The
second is when the property was unschedul ed by the
debtor, preventing the trustee from having

know edge of its existence.(2F) In re Sutton, 10 B.R
at 740; In re Byrson, 53 B.R at 4. The Trustee
has not alleged that the claimwas actually
conceal ed by the Debtors, so the issue is whether
the property was schedul ed by the Debtors and
abandoned by the Trustee.

A, ABANDONMENT

1. Abandonment Through Notice

The Debtors assert the Trustee's Notice of
Sal e, Abandonment, Lease or Settlenment dated
August 23, 1994 included an abandonment of the
Kennedy mal practice claim The Notice provided:

On 20 days after mailing, or as soon
thereafter as the transaction may be



conpl eted, the under si gned trustee of
the estate of the debtors named above
wi | | abandon property as fol |l ows:

5. The itens |listed under item 20,
Debtors' Schedul e B described as
"unliquidated clainms for back rent,
damage to property, note receivable and
tort damages to property

totalling (sic) $890, 832.35. $415,000 are
represented by four clains alleging
negl i gence, wrongful taking, |ega
mal practice for insurance agent
negl i gence and the debtors have been
unsuccessful in obtaining counsel to
pursue any of these cl ains.

Based on the above quoted | anguage, the claim

agai nst Kennedy nust have been schedul ed in
Schedule B in order to have been abandoned through
the Noti ce.

11 U.S.C. Section 521(1) requires the Debtor
to file a schedule of assets and liabilities. The
Debtors filed Schedule B, including an attachment
expandi ng on item 20 of Schedule B.(3F) The
attachnent |ists:

2. David Lawson, Attorney- |ega

mal practi ce

[anobunt clai med owed to debtors] in
excess of 50, 000

The Debtors assert that the above discl osure put
the Trustee on notice of the | egal mal practice

cl ai m agai nst Kennedy. It is their position that
t he above description is sufficient to include the
uni verse of |egal mal practice clains agai nst any
attorney.

Merely listing the name of a specific attorney
and a claimfor "legal malpractice" is not
sufficient to include the universe of |ega
mal practice clains against all possible attorneys,
especially attorneys of another firm The
di sclosure in no way reveals anything nore than a
single |l egal mal practice clai magai nst Lawson, and
failed to put the Trustee on notice of the | ega
mal practi ce cl ai m agai nst Kennedy.

Additionally, the Debtors argue that the state
court case agai nst Kennedy and Lawson was a single
joint cause of action against both attorneys and
therefore, was properly disclosed on the
schedul es. The Trustee asserts that the state
case involved two separate clainms which could have
been filed as two separate cases, making
di scl osure insufficient. Exam nation of the
Hennepi n County State Court Conpl aint does not
support the Debtors' position. Kennedy and Lawson
were not menbers of the sane firm The Conpl ai nt
pl eads a | egal nual practice cl ai magainst two
attorneys individually. Nothing in the conpl aint



appears to require the parties be joined pursuant

to Mnn.R Cv.P 19.01. (4F) It appears that the
parties were perm ssively joined under Mnn.R G v.

P. 20.01.(5F) Therefore, the argument that invol ved
was a single "action" fails.

2. Abandonment Through C osure

The Debtors argue that the Trustee abandoned
t he cl ai m agai nst Kennedy through cl osing the case
pursuant to 11 U S.C. Section 554(c). 11 U S.C
Section 554(c) provides:

Unl ess the court orders otherw se, any
property schedul ed under section 521(1)

of this title not otherw se adm nistered
at the tine of the closing of a case is
abandoned to the debt or and admi ni stered
for purposes of section 350 of this

title. (enphasis added)

The quoted | anguage makes it clear that the
property needs to be scheduled in order to be
abandoned by the trustee through the closing of
the case. As it has already been determ ned that
the cl aimwas not schedul ed, the claimcould not
have been abandoned t hrough cl osure.

B. ESTOPPEL

1. Equitable Estoppe

The Debtors argue that equitabl e estoppe
prevents the Trustee from asserting a clai mover
the settlement proceeds, arguing that the Trustee
had know edge, outside the schedules, of the |ega
mal practi ce cl ai magai nst Kennedy. In support of
their position, the Debtors assert that a February
26, 1996 letter fromDavid Lawson to the Trustee
put the Trustee on notice of the claimagainst
Kennedy. However, the letter never nentions
Kennedy, nor does it give any indication that the
Debt ors had a cl ai m agai nst any attorney besides
Lawson. The letter al one could not have put the
Trustee on notice of the claimagainst Kennedy.

The Debtors further assert that the Trustee's
responsive letter dated March 8, 1996, shows the
Trust ee had know edge of the clai magai nst
Kennedy. The follow ng reference is nmade to
Kennedy in the caption of the letter

Re: Ruggles v. Kennedy & Lawson
Bankr upt cy 93-33827
Your File: 6038

The Trustee explained that he took the name
"Kennedy" fromthe state court conplaint he
received as an attachnment to the February 26, 1996
letter fromLawson. 1In the Trustee's responsive
letter he states that he has:

review ed] all the docunentation in the
file and find that the tort clai mwhich



is the subject matter of the litigation
ref erenced above [Ruggles v. Kennedy &
Lawson] was abandoned by me on August
22, 1994. . . Accordingly, the estate has
no interest in this litigation

Debtors' Exhibit F.

Debtors believe that this letter proves both that:
the Trustee had know edge of the clai magainst
Kennedy; and, the Trustee know ngly abandoned it.
The letter standi ng al one does not support either
conclusion. As any know edge the Trustee may have
possessed about the Kennedy claimcane fromthe
conpl aint, an exam nation of the conplaint is
necessary.

The state court conplaint, the Debtors al so
argue, provided the Trustee with know edge of the
cl ai m agai nst Kennedy. The Trustee testified that
he read the conplaint. However, he believed
Kennedy and Lawson were fromthe sanme firm and
asserts there was nothing in the conplaint to cal
his attention to the fact they were not part of
the sane firmat the tinme of the events giving
rise to the cause of action. The conplaint did
not state that Kennedy and Lawson were enpl oyed at
separate firnms at the tine of the occurances
giving rise to the conplaint. Therefore, the
conpl ai nt was not sufficient notice to the Trustee
of the separate cl ai magai nst Kennedy.

Additionally, the Debtors assert that the
failure to disclose the clai magai nst Kennedy did
not harmthe estate, as the Trustee woul d have
abandoned the claim The Trustee does not dispute
t hat he woul d have abandoned the claimhad it been
properly schedul ed. Debtor Floyd Ruggles
testified that he was not aware of a cl ai m agai nst
Kennedy when he filed his schedul es, but becane
aware of the claimbefore the close of the case.
The Debtors never anmended the schedules to
separately list the claimof Kennedy, even though
they were under a duty to nodify their schedul es
to list any property interests they failed to
schedule. As the Debtors failed to conply with
their duty, they are bound to the consequences of
t hei r non-di sclosure, regardl ess of whether the
Trust ee woul d have abandoned the property.

2. Coll ateral Estoppe

The Debtors argue that the "sane issue" was
presented to the Hennepin State Court Judge, and
this Court should be bound to that holding. This
argunent was nmade during the evidentiary hearing,
but was not briefed and not actively pursued by
the Debtors. Further, the holding of the state
court which was argued to collaterally estop this
Court, was never offered into evidence.
Additionally, the Trustee was never a party to the
state court action. The coll ateral estoppe
argunent is without nerit.



M.
DI SPOSI T1 ON

Based on the forgoing analysis the Court finds
that the clai magai nst Kennedy was not schedul ed,
and not abandoned by the trustee. Therefore, the
claimis property of the bankruptcy estate
pursuant to 11 U S.C. Section 554(d). (6F)

I T 1S HEREBY ORDERED THAT:

1. The Kennedy | egal nal practice claimis
property of the bankruptcy estate; and,

2. Debtors' Mdtion to Vacate the August 5, 1997
Order requiring the turnover of settlenent
proceeds i s DEN ED.

Dat ed: February 19, 1998 By the Court:

Dennis D. O Brien

Chief United
St at es Bankr upt cy
Judge

(1F). Section 554(d) provides:

Unl ess the court orders otherw se, property of the
estate that is not abandoned under this section

and that is not administered in the case remains
property of the estate.

(2F). Case law has classified this as an "exception"
to the rule that abandonnment is irrevocable.

Actual ly, property not scheduled is not abandoned
and remai ns property of the estate under 11 U S. C
Section 554. Therefore, the issue is whether

there was an abandonnment, not whether a revocation
of abandonment is proper

(3F). Item 20 is where "other contingent and

unl i qui dated clainms of every nature, including tax
refunds, counterclains of the debtor, and rights

to set off clains"” are to be listed. Described by
the Debtors in item20 is "unliquidated clainms for
back rent, damage to property, notes receivable

and tort damage to property"” in the anount of

$890, 832. 35.

(4F). Rule 19.01. Persons to be Joined if Feasible

A person who is subject to service of process
shall be joined as a party in the action if (a) in
the person's absence conplete relief cannot be
accorded anong those already parties, or (b) the
person clainms an interest relating to the subject
of the action and is so situated that the

di sposition of the action in the person's absence
may (1) as a practical matter inpair or inpede the
person's ability to protect that interest or (2)

| eave any one already a party subject to a
substantial risk or incurring double, multiple, or
ot herwi se inconsistent obligations by reason of
the person's clainmed interest. |If the person has
not been so joined, the court shall order that the



person be nade a party. |If the person should join
as a plaintiff but refuses to do so, the person
may be made a defendant, or, in a proper case, an
i nvoluntary plaintiff.

(5F). Rule 20.01. Perm ssive Joi nder

Al'l persons may join in one action as plaintiffs

if they assert any right to relief, jointly,
severally, or in the alternative with respect to
or arising out of the sanme transaction

occurrence, or series of transactions or
occurrences and if any question of fact or |aw
common to all these persons will arise in the
action. Al persons nmay be joined in one action
as defendants if there is asserted agai nst them
jointly, severally, or in the alternative, any
right torelief with respect to or arising out of
the sane transaction, occurrence, or series of
transacti ons or occurrences and if any question of
| aw or fact common to all defendants will arise in
the action. A plaintiff or defendant need not be
interested in obtaining or defendi ng agai nst al

the relief demanded. Judgnment may be given for one
or nore of the plaintiffs according to their
respective rights to relief, and agai nst one or
nore defendants according to their respective
[iabilities.

(6F). At the hearing, the Debtors argued that Linda
Ruggl es should not be a party to this action

based on a state court order. The state court
order was never offered into evidence. Further

t he renoval of Linda Ruggles was never briefed nor
menti oned before closing argunments. In view of
the foregoing, Linda Ruggles is not dismssed from
thi s proceedi ng.



