UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON
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In Re: ) Case No. 3-91-5418
Chapter 7 Case
Jeffrey E. Root

Debt or .

Adv. No. 3-92-61
Jeffrey E. Root
aka Jeff Root,

VS.

H gher Educati on Assi stance
Foundati on and Northstar Quarantee,
Inc. as assignee of Student Loan
Servicing Center,

)
)
)
)
)
)
)
|
Plaintiff. ) ORDER
)
)
)
)
)
)
)
)
)

Def endant s.
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At St. Paul, M nnesota.

The matter before this Court is dischargeability of Debtor's
student |oans pursuant to 11 U S.C. Section 523(a)(8)(B)
Appear ances were as noted in the record. Based upon the testinony,
exhibits received at trial, and upon all the records and files
herein, the Court nmakes this Order pursuant to the Federal and
Local Rul es of Bankruptcy Procedure.

l.
FACTS

On Septenber 1990, Debtor obtained his first educational |oan
from Northstar Guarantee, Inc., which is an assignee of Student
Loan Servicing Center. This first note (Northstar Note) was
executed and delivered to the order of Norwest Bank South Dakota
(Norwest) in the principal amount of $4,000. The note provided for
a variable interest rate, currently at 7.51% per annum which rate
may change every July 1. The repaynent schedul e established for
this note provided for nonthly paynments to begin on Cctober 1
1990. As of this date, the aggregate unpaid principal and interest
due on the loan totalled $4,839.39. Debtor defaulted in the
obligation to repay the Northstar Note, having nmade no paynents
t hereon, and such default is continuing.

From Sept enber through Novenber 1990, the Debtor obtained
three | oans which were executed by three prom ssory notes (HEAF
Notes) in the principal anmount of $9, 250 payable to the order of
Norwest. The first note and second note provided for 119
consecutive nonthly paynents of $62.52 each, beginning March 8,
1992 and a final paynment of $60.55. These notes bear interest at



chi

the rate of 8% per annumuntil the end of the first four years
foll owi ng the comencenent of the original repaynent period, and
10% per annumthereafter. The third note provided for consecutive
nont hly payments of $53.94 each, beginning July 21, 1991. This
note bears a variable interest rate currently set at 9.34% per
annum As of April 24, 1992, the first two notes totalled
$5,345.45 and the third note totalled $4,491.33 for a conbi ned
amount of $9,836.78. These notes were guaranteed, endorsed and
assigned by the Hi gher Education Assistance Foundation (HEAF) which
joins Northstar as defendant in this action. The Debtor is
required by the Northstar Note and HEAF Notes to pay reasonable
attorneys' fees and costs of collection. The principal anmount of
the four loans totals $13, 250.

The Debtor is healthy 34-year old male. He conpleted high
school and conpleted a two-year vocational degree from Mankato
Technical College in Auto Mechanics. Presently, he is a single,
di vorced i ndividual paying nmonthly child support in the anmpount of
$200 t hrough payroll deduction. He is currently a full-time
enpl oyee as a mail sacker/laborer at Brown Printing Conpany earning
$6. 70 per hour and receives a $0.20 raise every 3 nonths toward a
nmaxi mum earni ng potential in his current position of $8.50 per
hour. He has been unable to obtain enploynment by utilizing his
skills as an auto mechanic since he conpleted his two- year
vocati onal degree.

During the first six months of 1992, Debtor's average net
nmont hly i ncone, including the deduction for child support is
approxi mately $608.99. Debtor al so receives $150.00 per nmonth from
a renter who resides with him (FNL) Debtor lists his expenses as
fol | ows:

Lot Rent $138. 00
Home | nsurance 12. 00
Gas 50. 00
Electricity 50. 00
Tel ephone 30. 00
Cable T. V. 32.00
Food 175. 00
d ot hi ng 25.00
Vehicle repairs 20.00
Gas for vehicle 40. 00
Aut o | nsurance 30. 00
Recr eati on/ Donat i ons 35.00
TOTAL $637. 00

(FN1) Debtor resides with his girlfriend who was pregnant with his
Id when the Petition was filed. She expects to go back to work at
Brown Printing Co. and presently earns approxi mately $9 an hour.
The child was born sonetinme in Septenber or Cctober. At trial
Debt or spoke about the possibility of marriage.

Debtor filed for relief under 11 U S.C. Chapter 7 on Cctober
3, 1991. On August 17, 1992, he brought this action to discharge
the | oans under 11 U. S.C. Section 523(a)(8), claimng that he is
experienci ng extreme hardship due to the | oans, which he expects to
continue for a considerable indefinite time. HEAF and Northstar
object to the discharge, contending that Debtor has steady incone



and that he faces no uni que or extraordi nary circunstances that
woul d justify discharge of the student |oan debt.

.
ANALYSI S
11 U.S.C. Section 523(a)(8)(b) provides in pertinent part:

(a) A discharge under section 727 ... of this title does
not discharge an individual debtor from any debt--

(8) for an educational benefit overpaynment or
| oan nmade, insured or guaranteed by a
governmental unit, or made under any program
funded in whole or in part by a governnenta
unit or nonprofit institution, or for an
obligation to repay funds received as an
educational benefit, scholarship or stipend,
unl ess- -

(B) excepting such debt from

di scharge under this paragraph wll
i npose an undue hardship on the
debtor and the debtor's
dependent s[ . ]

In order for the Debtor to prevail in this action, the Court
must find that the repaynment of the student |oan constitutes an
"undue hardshi p” to the Debtor and his famly. See In re Frech, 62
B.R 235 (Bankr. D. Mnn. 1986); See al so Cossette v. H gher Educ.
Assi stance Found., 41 B.R 684 (Bankr. D. Mnn. 1984). The Court
must al so take into consideration the strong judicial policy which
opposes the notion that a bankruptcy filing should be used as a
means to discharge student loans. |In re Conner, 89 B.R 744, 747
(Bankr. N.D. Ill. 1988).

The Bankruptcy Code and its |legislative history do not provide
guidelines or a definition of what constitutes an "undue hardship."
Id. However, the term "undue hardshi p" nmeans nore than an
i nconveni ence. 1d. Courts have devel oped a three-prong
"progressive" test referred as the nechanical, good faith, and
policy tests to properly evaluate the facts and circunstances in a
case by case basis. In re Johnson, 5 B.R 256 (Bankr. E. D. Pa.
1979); See also In re Frech, at 240. Shoberg v. Hi gher Educ.

Assi stance Found., 41 B.R 684 (Bankr. D. Mnn. 1984); Inre
Erickson, 52 B.R 154 (Bankr. D. N.D. 1985).

Al t hough sone courts have focused on only one of the three
tests, Judge Kishel of this District considers the use of all three
tests as a better approach to nake a determnation. Frech, at 240.
The Debtor, who bears the burden of proof in each test, mnust
sati sfy each part of the test in order to have his student | oans
di scharged. 1d. citing Erickson, at 157. |If the Debtor fails any
one of the tests, the repaynent of student |oans cannot be
di schargeabl e i n bankruptcy. Id.

In order for the Court to determ ne that an "undue hardship"



exists, the first test to be satisfied is the nechanical test.
Under the "mechanical" test, the Court considers the Debtor's
current enpl oynent and incone, future enploynment and incone
prospects, educational |evel and work skills, health, famly
support responsibilities, and the practical marketability of the
Debtor's work skills. Frech, at 240

Debt or has not net the burden of proof with respect to the
"mechanical" test. He is enployed as nmail sacker/laborer at a
printing conpany earning $6.50 per hour and occasionally receives
over-tinme pay at $9.75 or $13 per hour. Because the Debtor's
current incone is mnimal, he has indicated that his nonthly
expenses exceed his nonthly incone. However, the Debtor's average
net monthly income for the first six months of 1992, including the
deduction for child support, totals $733.54. |In addition, the
Debt or receives $150 per nonth froma renter who resides with him
Thi s inconme should be enough to cover his nonthly expenses in the
amount of $637 and allow himto fulfill his student |oan
obligations as well. Additionally, the Debtor is a 34-year-old
heal thy mal e who has a two-year vocational degree in mechanics.

Al t hough the Debtor is not and has never made use of his degree,
the Debtor's receipt of the degree could very well lead to the
attai nment of nore gai nful enpl oynent which could provide the
Debtor with additional neans to repay the student | oans.

Under the "good faith" test, the Court considers whether the
Debtor is actively mnimzing his current living expenses while

maxi m zing his earning potential. Frech, at 241. The Debtor has
not met the "good faith" test. 1In not obtaining or attenpting to
obtain a part-time job, Debtor is not maximzing his earning
potential. In addition, Debtor enjoys what nay seemto be

unnecessary expenses such as cable tel evision, recreation, and
donati ons, expending $67 nmonthly which could be use to pay his
student | oans.

Under the "policy" test, the Court nust determ ne whether
al I owi ng di scharge of a given student |oan would constitute abuse
of the bankruptcy process. Frech, at 241. The "policy test"
instructs the court to determine (1) the relative magnitude of the
debtor's educational |oan obligations as a conponent of his or her
total debt structure; (2) the personal, professional, and financi al
benefit which the debtor has derived or will derived fromthe
education financed by the | oans in question. Id.

The Debtor has not net the "policy" test. First, Debtor's
student | oans represent a significant percentage of his tota
i ndebt edness. This is an indication that his main intention for
filing his bankruptcy was to discharge his student |oans. Second,
t he Debtor has benefitted fromthe educati on financed by the
student |oans. Although the Debtor has never been enployed in a
profession in which he obtained his degree, he testified at trial
that he uses his skills to repair his autonmobile. Thus, the Debtor
obtains an indirect benefit fromhis education. Oherw se, he
woul d have to pay for these services.

Debtor has failed to carry his burden of showi ng that the
repaynent of his student |oans would create an "undue hardshi p"
agai nst himor his dependents. Accordingly, the foregoing student
| oan debts are not di schargeable under 11 U S.C. Section
523(a)(8)(B)



THEREFORE, | T IS HEREBY ORDERED: Debtor's student | oans ow ng
to Def endants HEAF and Northstar are nondi schargeable in Debtor's
Bankruptcy No. 3-91-5418, and such anount is not discharge pursuant
to any di scharge that has been or will be granted herein.

Let Judgnment Be Entered Accordingly.

Dated this day of Novenber, 1992.
BY THE COURT:

DENNI S D. O BRI EN
U S. Bankruptcy Judge



