UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
St ephen and Donna Rohm
BKY No. 96- 34273

Debt or s.

M chael Dietz, Trustee of the Bankruptcy
Estate of Stephen and Donna Rohm

Plaintiff, ADV No. 97-3252
V.

St ephen and Donna Rohm

and American Fanmly ORDER GRANTI NG
Li fe Assurance Conpany of PARTI AL  SUMVARY
Col unmbus, JUDGVENT

Def endant s.

This matter cane before the Court on February
18, 1998 on Cross-Mdtions for Partial Summary
Judgnment by the Trustee and the Debtors.
Appearances are as noted in the record. This
order is entered pursuant to the Federal and Loca
Rul es of Bankruptcy Procedure.

The issue presented i s whether renewal
conmi ssions on insurance sales of the Debtors nade
prior to the filing in bankruptcy, but paid post-
petition are property of the bankruptcy estate.
It is the position of both the Trustee and the
Debtors that the contracts entered between the
Debt ors and AFLAC control, and this issue is
proper for summary judgnent. (1)

l.
FACTS

On August 1, 1996, the Debtors filed for
bankruptcy protection under Chapter 7. Both
Debt ors were enpl oyed by Anerican Famly Life
Assurance Conpany of Col unmbus (AFLAC) prior to
filing bankruptcy and are still enployed by AFLAC
Donna Rohnm(2) started as an Associate with AFLAC in
1993. She becane District Sales Coordinator in
1994. At the time of filing, she was a Regi ona
Sal es Coordi nator, having obtained that position
in 1995. Stephen Rohm al so started his enpl oynent
with AFLAC as an Associate in 1993. At the tine
of filing, he was a District Sal es Coordi nator



havi ng achi eved that position in 1995.

Bot h St ephen and Donna Rohmentered into
contracts at each level of their enploynment wth
AFLAC. At the time of filing, Donna Rohm was
enpl oyed under both an Associ ates Agreenment and a
Regi onal Sal es Coordinator's Agreement. At the
time of filing, Stephen Rohm was enpl oyed under an
Associ ate's Agreenent and a District Sales
Coordi nator's Agreenent.

On February 1, 1998, Donna Rohm resi gned her
position as Regional Sales Coordinator and i s now
enpl oyed as an Associate with AFLAC. On January
26, 1998, Stephen Rohmresigned his position as
District Sales Coordinator and is now enpl oyed as
an Associate with AFLAC

The Trustee asserts that the contracts between
AFLAC and the Rohnms show that no post-petition
services of the Debtors are required in order to
recei ve renewal conm ssions on policies produced
by Debtors pre-petition, making those renewal
conmi ssions property of the bankruptcy estate.
The Debtors assert that the contracts require the
Debtors to perform nunerous services post-
petition, nmaking the renewal conm ssions property
of the Debtors, not property of the bankruptcy
estate.

.
DI SCUSSI ON

A, SUMVARY JUDGVENT | N GENERAL

Sunmmary judgnent shall be entered if:

t he pl eadi ng, depositions, answers to

i nterrogatories, and adm ssions on file,
together with the affidavits, if any,
show that there is no genuine issue as to
any material fact and that the noving
party is entitled to judgnent as a matter
of | aw.

F.RGV.P. 56(c).

The noving party has the burden of
denonstrating that there is an absence of any
genuine issues as to material facts. Inre
Cal star, 159 B.R 247, 251 (Bankr.D.M nn. 1993).
For the reasons di scussed bel ow, partial summary
judgment is appropriate in this case.

Property of the estate is defined broadly.
Pursuant to 11 U S.C. Section 541, property of the
estates includes "all legal or equitable interests
of the debtor in property as of the conmencenent
of the case.” 11 U S.C Section 541(a)(6)
provi des:

(a) The conmencenent of a case under
section 301, 302, or 303 of this title
creates an estate. Such estate is
conprised of all the follow ng property,



wher ever | ocated and by whomever hel d:
(6) Proceeds, product, offspring, rents,
or profits of or fromproperty of the
estate, except such as are earnings from
services performed by an individua
debtor after the conmencenent of the
case.

The general rule is that renewal conm ssions
are property of the estate if those conm ssions
were earned prior to the commencenent of the case.
Movitz v. Palmer, 167 B.R 579, 586 (Bankr.D. Ariz.
1994); Wlliams v. Tomar, 147 B.R 461, 472

(S.D.II'l. 1992); In re Kervin, 19 B.R 190, 193
(Bankr.S.D. Al. 1982). "Renewal conmi ssions which
are not conditioned on future services, will be
deened property of the estate.” Froid v.

F.D.1.C., 109 B.R 481, 483 (Bankr.MD.Fl. 1989),
citing Inre Parker, 9 B.R 447

(Bkrtcy.MD. Ga.1981); Inre Malloy, 2 B.R 674
(Bkrtcy. M D. Fl a. 1980) . The debtor's inconme wll
beconme property of the bankruptcy estate if "al
the acts of the debtor necessary to earn it are
rooted in the pre-bankruptcy past.” 1In re Sloan
32 B.R 607, 611 (Bankr.E.D.N. Y. 1983), citations
omtted.

B. THE CONTRACTS

The Trustee asserts that the plain | anguage of
the contracts do not require any post-petition
services by the Debtors. The Debtors assert that
t he renewal conm ssions are dependant upon post-
petition services such as: servicing the policies;
mai nt enance of valid licenses; and, affirmatively
mar ket i ng AFLAC products. They further assert
t hat renewal comm ssions are not property of the
bankruptcy estate as the conmm ssions are only
received if the client: (1) renews; (2) pays
prem uns; and, (3) keeps the agent of record on
policy. Further, they argue that renaining
enpl oyed by AFLAC is necessary in order to receive
full payment of the renewal conm ssions.

In order to determ ne whether the renewal
conmi ssions are property of the bankruptcy estate,
it is necessary to exam ne the | anguage of the
contracts to eval uate whet her any post-petition
services are required to earn renewal conm ssions.

(1) Associate's Agreenent(3)
"Renewal comm ssions” is a defined term
in the Associate's Agreenent.

Renewal Conmmi ssions. A renewal

conmi ssion is defined as that conm ssion
which is paid on prem uns as earned by
AFLAC on insurance policies previously
produced by Associate, comencing with
the thirteenth (13th) nonth's prem um
Renewal conm ssions as provided by the



Schedul e of Commi ssions will be paid as
earned on prem uns collected after the
first year premium pursuant to the terns
and subject to the conditions of

Par agraphs 5, 6, and 8 of this Agreenent.

Associ ate's Agreenent, Paragraph 4(a)(3)(iii).

Par agraph Five is entitled "Contingent Paynent
of Renewal Conmissions Prior to Term nation of
this Agreenment”. It provides that prior to
term nation of the contract renewal conm ssions
will only be paid if nonthly and annual production
requi renents are met. However, it also gives an
Associ ate a vested right to receive all renewal
conmi ssions if the Associ ate becones pernmanently
di sabl ed after two years of service with AFLAC
In addition, Paragraph Five states:

Associ ate shall be entitled to receive

renewal conm ssions payabl e under the

terns of this Agreenent unless Associate

who is otherwise entitled to receive

renewal conm ssions engages in any of the
conduct prohibited under Paragraph Ei ght,

or shoul d Associ ate engage in conduct in

t he performance of Associate's duties and

covenants hereunder involving nora

turpi tude, dishonesty, fraud, deceit,

willful msrepresentation, or wllful

conceal nent of material facts. Should

Associate who is otherwise entitled to

recei ve renewal conm ssions engage in any

such conduct, then, and in such event,

the renewal conm ssions which would

ot herwi se be payable to Associate

her eunder shall imediately and

automatically become non-payabl e, and

Associate fore (sic) forfeits any right

to receive the paynent of any renewal

conmi ssions as provided for under this

Agr eenent .

Associ ate's Agreenent, Paragraph 5(f).

Par agraph Eight is entitled "Prohibited
Conduct™. It provides:

Associ ate shall not (1) engage in any
conduct in the performance of the

Associ ate's duties and covenants

her eunder invol ving noral turpitude,

di shonesty, fraud, deceit, wllful

m srepresentation or willful conceal nent
of a material fact; (2) wongfully

m sappropriate or withhold any funds,
policies, prem uns, receipts, vouchers or
ot her property belonging to AFLAC or to
an applicant for insurance; (3) violate
any insurance |laws or regul ati on of any
state, the violation of which invol ved



nmoral turpitude; or (4) make or know ngly
allow to be nade any fal se or m sl eading
statenments on any applications or claim
or other docunents submitted to AFLAC

Associ ate's Agreenent, Paragraph 8(a).

Par agraph Ei ght al so prohibits the Associate from
bot h changi ng hi s/ her busi ness address wi t hout
prior approval from AFLAC and from conpetition
with AFLAC after the term nation of the agreement.
Engaging in any of the conduct prohibited in

Par agraph Eight will result in a forfeiture of
renewal conmi ssions.

Paragraph Six is entitled "Contingent Paynent
of Renewal Conmissions At and After Term nation of
this Agreenment". It provides:

Upon the effective date of termnation

and after termnation of this Agreenent,

AFLAC s obligation to pay renewal

conmi ssions (as defined herein) shall be

conti ngent upon Associate's faithfu

performance or observance of his or her
obligations and covenants hereunder, and

Associ ate shall be entitled to be paid

renewal conmissions at and after

term nati on ONLY under conditions as

fol | ows:

(a) Vesting After Two Years. After two

(2) years of service with AFLAC

Associ ate, upon term nation, shall have a

vested right to receive 50% of the

renewal conmi ssions as earned payable on

pol i cies Associate produced so long as a

m ni mum of $25,000 in annual i zed prem um

on policies witten by Associate renains

in force, for life, unless forfeited as

herei nafter provided.

Associ ate's Agreenent, Paragraph 6(a).

The Associate's Agreenent al so provides that:
"[el]ither party may term nate this Agreenent at
will, wthout cause, upon giving thirty (30) days
prior witten notice to the other party.

Associ ate's Agreenent, Paragraph 9(b).

(2) District Sales Coordi nator's Agreenent (4)
At the time of filing, a District Sales
Coordi nator's Agreenment between AFLAC and M. Rohm
was in place. It expressly provided that the
terns of the Associate's Agreenent were
i ncorporated by reference.

The duties of a District Sal es
Coordi nator are as foll ows:

The DC shall recruit and train Associ ates
for the sale of all AFLAC i nsurance
policies and coordinate the activities of



t he Associates assigned to the DCin
writing by AFLAC

District Sales Coordinator's Agreenent, Paragraph
3.

The agreenent al so provides:

As full conpensation for the performance

of the DC s duties, the DC shall be paid

first year and renewal override

conmi ssions on sales of all AFLAC

i nsurance policies made by the DC, and by
Associ ates while assigned in witing to

t he DC

District Sales Coordinator's Agreenent, Paragraph
5.

Par agraph Si x sets out the conditions of
vesting. It states:

(a) Prior to Termnation. During the
termof this Agreenent, first year and
renewal conmi ssions shall be paid
pursuant to Paragraph Five herein. No
production or premiummnimumis required
as a condition for paynent.

(b) After Termination. After termnation
of this Agreement, vesting of renewal
conmi ssions shall be paid in accordance
with the conditions set forth in said
Associ ate' s Agreement.

District Sales Coordinator's Agreenent, Paragraph
6.

Term nation of the District Sales
Coordi nator's Agreenent has no effect on the
Associ ate' s Agreement.

(3) Regional Sales Coordinator's Agreenent(5)
At the time of filing, a Regional Sales
Coordi nator's Agreenment was in effect between
AFLAC and Ms. Rohm It provides that the terns
of the Associate's Agreenment were incorporated by
reference in the Regional Sales Coordinator's
Agreenent. The Regional Sales Coordinator's
Agr eenent superseded any existing District Sales
Coordi nator's Agreenent.

Par agraph Three sets out the duties of
t he Regi onal Sales Coordinator. It
provi des that:

The RC shall recruit and train Associ ates
for the sale of all AFLAC i nsurance
policies and coordinate the activities of
the Associates and the District Sal es
Coordi nators assigned to the RCin



writing by AFLAC

Regi onal Sal es Coordi nator's Agreenent, Paragraph
3.

Paragraph Five is entitled "First Year
and Renewal Override Comm ssions". It
provi des:

As full conpensation for the performance
of the RC s duties, the RC shall be paid
first year and renewal override

conmi ssions on sales of all AFLAC

i nsurance policies made by the RC, and by
Di strict Sal es Coordinators, and

Associ ates while assigned in witing to
the RC

Regi onal Sal es Coordi nator's Agreenent, Paragraph
5.

Par agraph Six sets out the "Vesting
Condi ti ons".

(a) Prior to Termnation. During the
termof this Agreenent, first year and
renewal conmi ssions shall be paid
pursuant to Paragraph Five herein. No
production or premiummnimumis required
as a condition for paynent.

(b) After Termination. After termnation
of this Agreement, vesting of renewal
conmi ssions shall be paid in accordance
with the conditions set forth in said
Associ ate' s Agreement.

Regi onal Sal es Coordi nator's Agreenent, Paragraph
6.

Term nation of the Regional Sales
Coordi nator's Agreenment has no effect on the
Associ ate' s Agreement.

C. VESTED COW SSI ONS PROPERTY OF THE ESTATE

In eval uati ng whet her post-petition services
are required on policies sold by the Debtors, a
starting point is the determ nation of the Rohns
entitlenments under the contract if they failed to
perform any services. During the period where the
Rohnms were acting as Regional or District Sales
Coordi nators and when they were acting as only
Associ ates, the Associate's Agreenent controll ed
the vesting of renewal comm ssions at termnation
The Associ ate's Agreenent provides that upon
term nati on an Associ ate has a:

vested right to receive 50% of the
renewal conmi ssions as earned payable on
policies Associate produced so long as a



m ni mum of $25,000 in annual i zed prem um
on policies witten by Associate renains
in force, for life.

Associ ate's Agreenent, Paragraph 6(a).

At a mninmm each of the Rohns would receive 50%
of their renewal comn ssions on policies sold by
themif either they or AFLAC term nated the

agr eenent .

As the Rohns are currently enployed with
AFLAC, they argue that vesting is not an issue.(6)
However, the fact that upon term nation the
Debtors are entitled to receive 50%of their
renewal conmi ssions shows that, at a mninmum half
of their comm ssions are not dependent upon post-
petition services. Qher courts have also relied
on a review of the vesting provisions when
det erm ni ng whet her post-petition services are
required. In Tomar, the court |ooked to the fact
that: "if the debtor was to term nate the contract
or die, and could not possibly performany future
personal services, the paynent of conm ssions
woul d still be nmade to the debtor or his estate.”
WIlliams v. Tomar, 147 B.R 461, 472 (S.D.III.
1992). Based on this finding, the court held that
"the entitlenment to the conmi ssions is not
conti ngent upon the performance of any future
personal services of the debtor."™ Tomar, 147 B.R
at 473. In Froid, the court acknow edged t hat
post-petition services may help the debtor earn
addi tional renewal conmi ssions, but used the fact
that "renewal conm ssions would still be paid even
if the Debtor terminated his relationship with
NML" as a factor in holding that no post-petition
services were required. Tomar, 147 B.R at 483

Therefore, 50% of the renewal conmm ssions
earned by the Debtors are not based on post-
petition services, as the Debtors would be
entitled to those conmi ssions even if they were no
| onger working for AFLAC.

D. POST- PETI TI ON SERVI CES- REMAI NI NG 50% OF
RENEWAL COWM SSI ONS

In order to exam ne whether post-petition
services are required to obtain the remaini ng 50%
of the renewal conmi ssions, the conm ssions nust
be separated into categories. Involved are
renewal conmissions fromtwo sources: those earned
by the Rohns fromthe sales of others pursuant to
t he Regi onal Sales Coordinator's Agreement and the
District Sales Coordinator's Agreenent; and, those
earned from sal es made by the Rohns personally.

(1) Renewal Conmm ssions Earned fromthe Sal es of
O hers are Property of the Debtors

Pursuant to the Regional Sales Coordinator's
Agreenent, full conpensation for Ms. Rohmwhile
acting as the Regional Sal es Coordi nator was
"first year and renewal override conm ssions on



sal es of all AFLAC insurance policies nmade by the
RC, and by District Sales Coordinators, and

Associ ates while assigned in witing to the RC."
Regi onal Sal es Coordi nator's Agreenent, Paragraph
5. In order to receive this conmpensation, Ms.
Rohm was required to "recruit and train Associ ates
for the sale of all AFLAC i nsurance policies and
coordinate the activities of the Associates and
the District Sales Coordinators assigned to the RC
inwiting by AFLAC." Regional Sales

Coordi nator's Agreenent, Paragraph 3.

Pursuant to the District Sales Coordinator's
Agreenent, full conpensation for M. Rohmwhile
acting as the District Sal es Coordi nator was
"first year and renewal override conm ssions on
sal es of all AFLAC insurance policies nmade by the
DC, and by Associates while assigned in witing to
the DC." District Sales Coordinator's Agreenent,
Paragraph 5. In order to receive this
conpensation, M. Rohmwas required to "recruit
and train Associates for the sale of all AFLAC
i nsurance policies and coordinate the activities
of the Associates assigned to the DCin witing by
AFLAC." District Sales Coordinator's Agreemnent,
Par agr aph 3.

It is clear that post-petition services of the
Rohnms were required under both the District Sales
Coordi nator's Agreenent and the Regi onal Sal es
Coordi nator's Agreenment, with respect to those
renewal conmi ssions earned fromthe sales of those
supervi sed by the Rohms. According to the
contracts, the Rohnms were required to supervise
and train other AFLAC enpl oyees. As conpensation
they woul d receive a portion of first year and
renewal conm ssions fromthose they supervised and
trained.(7) Failure to performtheir duties under
their respective District Sales Coordinator's
Agreenent or Regional Sales Coordinator's
Agreenent could result in term nation of the
contracts, as both agreenents could be term nated
with 30 days notice by either party. |If either
agreenment were term nated, the Associate's
Agreenent would remain in full force. The
Associ ate's Agreenent does not include a provision
for renewal conm ssions to be earned from sal es
made by others. Renewal conmm ssions on sal es nade
by others are additional conpensation paid to a
Regi onal or District Sal es Coordinator for the
addi tional responsibilities of supervising and
training that were not required of an Associ ate.
Therefore, all renewal comm ssions earned by the
Rohnms while acting as District or Regional Sales
Coordi nator, which were based on the renewal
conmi ssions of those they supervised, are not
property of the bankruptcy estate.

(2) Renewal Conmm ssions Earned from Debtors' Sales
are Property of the Debtors

The remai ni ng renewal conm ssions consi st of
50% of those conmi ssions earned fromthe Rohns'

i ndi vi dual sales on policies sold pre-petition



In support of their position that the renewal
conmi ssi ons are based on post-petition services,
the Debtors make five argunments. The argunents
are: they are required to performthe duties
enuner ated in Paragraph Two of the Associate's
Agreenent; renewal conm ssions are based on
actions of the clients; they nust neet certain
nmoral requirenents; they nmust nmeet mninum sal es
and production requirenents; and they nust remain
enpl oyed wi th AFLAC.

(a) Duties in Paragraph Two Do Not
Requi re Post-Petition Services

Par agraph Two sets out the duties of the
Associ at e.

(a) Procure and Maintain Licenses.
Associ ate shall be responsible for
procuring and mai ntai ni ng any resident
license. . .

(b) Solicit Applications. Associate
shall solicit applications for insurance
pol i ces of fered for sale by AFLAC.

(c) Service Accounts. Associate shal
service all payroll deduction accounts
("accounts") that Associate initially
sells or that are assigned to the
Associ ate by AFLAC. .

(d) O her Duties. Associate shall use
only pronotional material which is
furni shed to Associate by AFLAC

(e) Return Policies and Moni es.

Associ ate shall return to AFLAC on demand
al | undelivered policies.

Associ ate's Agreement, Paragraph 2.

This is the paragraph fromwhich the Debtors
argue that their renewal comm ssions are based on
post-petition services such as: servicing;
mai nt enance of valid licenses; and, affirmatively
mar ket i ng AFLAC products. However, Paragraph Two
does not nake the performance of the duties
enunerated in it a contingency upon which renewal
conmi ssions are dependant. Pursuant to the
Associ ate's Agreenent, the paynment of renewal
conmi ssi ons are dependant upon the conditions set
out in Paragraph Five which provides:

Associ ate shall be entitled to be paid
renewal conmi ssions prior to termnation
ONLY under conditions as foll ows:

(a) Monthly Production. In order to
recei ve renewal conm ssions on pren uns
from policies produced by Associ ate,
Associ ate nust produce during that nonth
$750 in annual i zed prem um on new
policies issued by AFLAC

(d) (8) Annual Prodﬁciibn. Upon t he



producti on by Associate of at |east

$10, 000 of annualized prem umon all new
policies issued by AFLAC during a

cal endar year, Associate shall be
entitled to receive renewal conm ssions
on prem um paynents received

(f) Associate shall be entitled to
recei ve renewal conm ssions payabl e under
the terms of this Agreenent unless
Associate who is otherwise entitled to
recei ve renewal conm ssions engages in
any of the conduct prohibited under
Par agraph Ei ght, or should Associate
engage in conduct in the performance of
Associ ate's duties and covenants
her eunder invol ving noral turpitude,

di shonesty, fraud, deceit, wllful

m srepresentation, or willful conceal nent
of material facts. Should Associate who
is otherwise entitled to receive renewal
conmi ssi ons engage in any such conduct,
then, and in such event, the renewal
conmi ssi ons whi ch woul d ot herw se be
payabl e to Associ ate hereunder shal

i medi ately and automatically becone non-
payabl e, and Associate fore (sic)
forfeits any right to receive the paynent
of any renewal conm ssions as provided
for under this Agreenent.

Associ ate's Agreenent, Paragraph 5.

Par agraph Five, in conjunction w th Paragraph
Ei ght, provides the only requirenments in order to
recei ve renewal conm ssions. The agreenent does
not explicitly require the perfornmance of those
duties nentioned in Paragraph Two in order to
receive renewal conmissions. Therefore,
mai ntai ni ng |icenses and marketing products are
not post-petition services required to obtain
renewal conmi ssions.

Servicing of payroll deduction accounts is
al so a duty set out in Paragraph Two. Wile
servicing of payroll deduction accounts is
required, the failure to do so does not, pursuant
to the | anguage of the agreement, result in the

forfeiture of renewal conmm ssions. |In fact, an
Associate will still receive renewal conm ssions
if the account is assigned to another Associate to
service. |If servicing of accounts is not a

prerequisite to a debtor receiving renewal
conmi ssi ons, such servicing does not constitute
post-petition services. Palner, 167 B.R at 586;
Tomar, 147 B.R at 472. The natural consequence
of failing to service the accounts is not the
forfeiture of renewal conmm ssions pursuant to the
pl ai n | anguage of the contract. Therefore,
servicing is not a condition to receiving renewal
conmi ssi ons.



(b) Actions of dient

The Debtors argue that renewal comm ssions
will only be paid if the client: (1) renews; (2)
pays prem uns; and (3) keeps the agent of record
on the policy. Wile personal service to
clientele post-petition may increase the val ue of
the renewal conm ssions, if renewal conm ssions
are not conditioned upon those post-petition
services, the conm ssions will be deened property
of the estate. Froid, 109 B.R at 483; Pal ner,
167 B.R at 583; Tomar, 147 B.R at 472. It is
clear that the work perfornmed to earn the
conmi ssions was conpl eted pre-petition. Action by
a client do not constitute post-petition services
by the Debtors. While additional client contact
may result in increased renewals, such contact is
not necessary to receiving the renewal
conmi ssi ons.

(c) Moral Requirenents

The Debtors also claimthat the right to
recei ve conm ssions is dependent upon the Debtors
nmeeting certain noral and ethical requirenents
such as not: conpeting; divulging information
engagi ng in fraud; and, m sappropriating funds.
Engaging in any of these acts will result in the
Debtors not being paid the renewal comm ssions to
whi ch they otherwi se may be entitled. These
enuner at ed divesting events are all affirmative
acts that the Debtor is prohibited from engagi ng
in, some of which are crimnal. They can not be
categorized as post-petition services. See,
Wllianms v. Tomar, 128 B.R 746, 761
(Bankr.S.D.111. 1991).

(d) M nimm Sal es and Producti on Requirenents.

The Debtors assert that mninmum sal es and
production requirenents exist in order to receive
the renewal conm ssions. This argunent does not
apply to the Regional and District Sales
Coor di nat or Agreenents, as those agreenents do not
contain any production or premum mninunms in
order to receive renewal conm ssions.

VWi | e enpl oyed as Associ ates, mni num nonthly
and yearly sales are required in order to earn
renewal conm ssions. Meeting mandatory production
requirenents is a post-petition service required
in order to collect the full amount of renewal
conmi ssions. Because these production
requi renents are post-petition services, the
remai ni ng 50% of the renewal conm ssions earned by
t he Rohnms under the Associate's Agreenent are not
property of the bankruptcy estate.

(e) Remmi ni ng Enpl oyed

The Debtors argue that continued enpl oynment is



necessary in order to receive the full anount of
the renewal conm ssions. The only renewal

conmi ssions remai ning to be considered are 50% of
t he renewal conm ssions under the Regional and
District Sales Coordi nator Agreements. |If the
Rohnms do not stay enpl oyed by AFLAC, they will
clearly not be entitled to 50% of their renewal
conmi ssions. Remai ning enpl oyed by AFLAC is a
post-petition service required to obtain a portion
of the renewal conmmissions. Therefore, 50% of the
renewal conm ssions earned by the Rohnms under the
Regi onal and District Sales Coordinator Agreenents
are not property of the bankruptcy estate.

M.
DI SPOSI T1 ON

Based on the foregoi ng anal ysis,

I T IS HEREBY ORDERED THAT: Partial Sunmary
Judgnment is GRANTED in part to the Trustee and
GRANTED in part to the Debtors.

1. Partial Sunmary Judgnent is GRANTED to the
Trustee. The followi ng property is property of
t he bankruptcy estate:

a) 50% of the renewal conm ssions earned
fromthe sales the Debtors made

personal |y under the Associate's
Agreenent, District Sales Coordinator's
Agreenent, and Regional Sales

Coordi nator's Agreenent.

2. Partial Sunmary Judgnent is GRANTED to the
Debtors. The follow ng property is not property
of the bankruptcy estate:
a) Al pre-petition renewal conm ssions
earned fromthe sales of others under the
District Sales Coordinator's Agreenment or
Regi onal Sal es Coordinator's Agreenent;
b) 50% of the renewal conm ssions earned
fromsal es the Debtors nmade personally
under the Associate's Agreenent; and
c) 50% of the renewal conm ssions earned
fromthe sales the Debtors made
personal Iy under the District Sales
Coordi nator's Agreenment or Regional Sales
Coordi nator's Agreenent.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dat ed: By the Court:

Dennis D. O Brien

Chief United States

Bankr upt cy Judge
(1). AFLAC does not take a position on the cross-
nmotions for summary judgnent.
(2). Since the filing of the bankruptcy petition,
t he Rohnms have divorced. Donna Rohm has changed



her nanme to Donn Hol den. However, for the purpose
of the opinion she will be referred to as Donna
Rohm

(3). Two Associate's Agreenents are involved. The
first Agreenent was entered into by Donna Rohm on
12/10/92. The second Agreenent was entered into

by Stephen Rohmon 7/2/93. The Agreenments are

i denti cal

(4). The District Sales Coordi nator's Agreenent was
si gned by Stephen Rohmon 1/1/95.

(5). The Regional Sales Coordinator's Agreenent was
si gned by Donna Rohmon 1/1/95

(6). The Debtors also argue that the right to
recei ve even these conm ssions are contingent upon
the Debtors neeting certain noral requirenents.
This argunent is not valid, as addressed later in

t hi s opi ni on.

(7). They would al so receive renewal comm ssions
earned fromtheir own sales. However, the Rohns
were entitled renewal conm ssions earned from

their own sal es under the Associate's Agreenent,

t heref ore such conmm ssions were not payable as a
result of supervising or training other enployees
of AFLAC.

(8). Subpart (b) is entitled "Tenporary Disability"
and provides that if an Associate has a tenporary
disability, renewal conm ssions will be paid for a
period of up to 3 nonths. Subpart (c) is entitled
"Permanent Disability" and provides that, if after
2 years of service, an Associate becones

per manent |y di sabl ed that Associate will becone
vested and receive all renewal conm ssions on
policies sold by the Associate. Subpart (e)

provi des that an Associate is vested after 10
years.



