UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 7 Case
Dougl as Duane Rhode, BKY Case No. 3-90-88
Debt or. ADV. No. 3-90-621

Billie J. Kantor,

Plaintiff, ORDER
V.
Dougl as Duane Rhode,

Def endant .

This matter cane before the Court for a scheduling conference
on July 31, 1990 on Plaintiff's conplaint seeking to except her
default judgnent obtained in state court from di scharge under 11
U S.C. Section 523(a)(6) and 11 U.S. C. Section 727(b).(FNl) Russel
Norum appeared for the Plaintiff. John T. Krezowski appeared for
the Defendant. This is a core proceedi ng under 28 U.S.C. Sections
1334 and 157(a), and Local Rule 103(b). The Court has jurisdiction
to determine this matter under 28 U.S.C. Section 157(b)(2)(1). At
t he scheduling conference, the parties were directed to file cross
motions for summary judgnment: Plaintiff within 30 days of the

(FN1) The conpl aint was brought under both 11 U S.C. Section
523(a)(6) and 11 U S.C. Section 727(b), but the allegations in the
pl eadi ngs frame the cause of action under 11 U S.C. Section
523(a)(6) only.

schedul i ng conference, and Defendant's responsive notion 20 days
thereafter. Plaintiff filed her nmotion on August 13, 1990.

Def endant' s response was due Septenber 4, 1990, but none was fil ed.
Based upon all the files and records in this case, being fully
advised in the prem ses, the Court now makes the foll ow ng O der
pursuant to the Federal and Local Rul es of Bankruptcy.

l.
FACTS

The Debtor filed his petition for Chapter 7 relief on February
9, 1990. Prior to filing, on Septenber 25, 1986, he and Ms. Kantor
were involved in a traffic accident. According to the stipul ated
facts submitted by the parties, the Debtor's car struck M.
Kantor's car fromthe rear, damagi ng her car and injuring her. At



the tine of the accident, the Debtor was w thout insurance coverage
as required by Mnn. Stat. 65B.41 et seq. M. Kantor sued her
insurer, Allied Mitual Insurance Conpany, but settled for $9, 000,
in return for which she rel eased and di scharged all her clains for
consequential and exenpl ary danmages, interest, costs,

di sbursenments, attorney's fees, uninsured notorist benefits, and
econom ¢ | oss benefits, and di sm ssed her conplaint with prejudice
on March 29, 1988. On May 19, 1988, Ms. Kantor obtai ned a default
j udgment agai nst the Debtor in Hennepin County District Court in
whi ch she was awarded $1,200 for dammge to her car, $100 for

nedi cal | osses, $5,885.81 for econom c | osses, and $49,911.19 for
past and future pain and suffering, for a total award of $57, 097.
She now seeks to except fromthe Debtor's discharge under 11 U. S.C
Section 523(a)(6)(FN2) the sum of $48,097, the difference between her
j udgnment award and her settlement with Allied Mitual

.
| SSUES
1. Is the Plaintiff entitled to sumary judgnent ?

2. Should the Court except Ms. Kantor's judgnent from
di scharge under 11 U.S. C. Section 523(a)(6)?

M.
DI SCUSSI ON

1. Summary Judgment. Under Bankruptcy Rul e 7056 which
i ncorporates Rule 56(c) of the Federal Rules of Civil Procedure,
summary judgnment is appropriate if the noving party denonstrates
that there are no genuine issues of material fact, and therefore is
entitled to judgnent as a matter of law. Foster v. Johns-Manville
Sales Corp., 787 F.2d 390, 391 (8th Cir. 1986). The Court nust
view the facts, and all reasonable inferences to be drawn from
those facts, in the |light nost favorable to the opposing party.
Foster, 787 F.2d at 392. Stokes v. Locken, 644 F.2d 779, 782 (8th
Cr. 1981). The Plaintiff argues that she is entitled to summary
j udgnment because the Debtor admits that he was w thout insurance
coverage in violation of Mnn. Stat. Section 65B.48 at the tinme of
their accident. She further argues that the Debtor, by failing to
purchase insurance to conmpensate accident victins, injured her

(FN2) 11 U.S.C. 523(a)(6) reads as follows: "...A discharge under
section 727...0of this title does not discharge an individual debtor
fromany debt...for willful and malicious injury by the debtor to
another entity or to the property of another entity...."

willfully and maliciously. Therefore, since her debt arose froma
willful and malicious injury within the nmeaning of 11 U S. C
Section 523(a)(6), it is nondischargeable. The Plaintiff also
argues that the court, under the doctrine of collateral estoppel
should find the Debtor's adm ssion he | acked insurance bars him
fromrelitigating that issue in this proceedi ng.

The Debtor denies that his |ack of insurance was a willful
mal i ci ous act by which he purposefully injured Ms. Kantor. He



mai ntains in his answer that his |lack of insurance coverage at the
time of their collision was at nost a m stake or oversight.

The Debtor's intent is material to a finding that a debt
shoul d be excepted from di scharge under 11 U S.C. Section
523(a)(6). Therefore, construing the avail able evidence in the
light nost favorable to the Debtor, he is entitled to present
evi dence regarding his lack of insurance before dischargeability is
determ ned. Under these circunstances, the Plaintiff is not
entitled to summary judgnent. 2. Collateral estoppel. The
Plaintiff's argument in favor of collateral estoppel also fails
because she ignores the second of its well-established
requi renents: the issue nmust have been actually litigated. In re
LaCasse, 28 B.R 214, 216 (Bankr. D.Mnn. 1983). 1In re Supple, 14
B.R 898, 903 (Bankr. D.Conn. 1981).

3. Exception to discharge. A debt is excepted from di scharge
under 11 U.S.C. 523(a)(6) if it arose from"a wongful act
produci ng harm done intentionally w thout just cause or excuse."
In re LaCasse, 28 B.R 214, 217 (Bankr. D.Mnn. 1983). The Ei ghth
Circuit later defined the elenments of willful ness as "headstrong
and knowi ng" and nalicious as "targeted at the creditor...at |east
in the sense that the conduct is certain or alnost certain to cause
harm" Barcl ays Anerican/Business Credit, Inc. v. Long (Inre
Long), 774 F.2d 875, 881 (8th Cir. 1985). The Defendant's conduct
must fall within both definitions if the debt is to be excepted
fromdischarge. Long, 774 F.2d at 881. And see Lee v. lkner, (In
re lkner), 883 F.2d 986 (11th G r. 1989). Furthernore, before the
court can determ ne the debt is nondi schargeable, the creditor
must present clear and convincing evidence of the Debtor's willful
and malicious conduct. 1In re Carothers, 22 B.R 114, 120 (Bankr
D.Mnn. 1982). 1In re Ickner, 883 F.2d 986, 991 (11th G r. 1989).
In this case, there is no evidence, |let alone clear and convincing
evi dence, that the Debtor knew Ms. Kantor prior to their accident,
no evidence that he bore her any ill will, and no evidence that he
targeted her, intending to cause her harm Accordingly, her
j udgnent debt is not excepted fromthe Debtor's discharge.

NOW THEREFORE, | T | S ORDERED

1. Plaintiff's nmotion for summary judgnent is denied.

2. Defendant's notion for summary judgnment is granted, and
Plaintiff's debt is discharged with the Debtor's other unsecured
debts under 11 U S.C. Section 727.(FN3)

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

(FN3) In his answer, Defendant sought attorney's fees and costs in
defending this action. However, since he did not comply with the
briefing schedule, or otherw se participate in the prosecution of
his case after the July 31, 1990 schedul i ng conference, his request
for fees and costs is denied.

Dat ed:



Dennis D. O Brien
U S. Bankruptcy Judge



