UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In Re:

ROBERT H. PONELL, JR
& EMVA LOU ANN POWELL BKY 4-95-2181
d/ b/a Cl RCLE P FARMVS
MEMORANDUM ORDER
Debt or s.

At M nneapolis, Mnnesota, Septenber 27, 1995.

The above-entitled matter came on for hearing before the
undersi gned on Septenber 13, 1995, on the notion of Firstar Bank
Madi son, N. A. ("Bank") to conpel the Debtors, Robert H Powell, Jr.
and Emma Lou Ann Powel| ("Debtors"), to return property to the
bankruptcy estate, for an accounting, and to establish conpensation
for the Debtors. Appearances were noted in the record. The Court,
havi ng heard the argunments of counsel, studied the papers, and
being duly advised in the prem ses, for the reasons stated, denies
the noti on.

FACTS

1. Debtors filed this bankruptcy case under Chapter 11 of
t he Bankruptcy Code on April 21, 1995.(FNl) Since the bankruptcy
filing, Debtors have been operating as debtors-in-possession

2. Debtors own a 700-acre potato farmlocated in Adans
County, Wsconsin. In addition to the incone Debtors derive from
the farm ng operation, they each earn income in the formof wages
fromtheir enploynent. Robert H Powell, Jr. is an airline pilot

enpl oyed by Sun Country Airlines and Enma Lou Ann Powell is an
airline hostess enployed by FL Aviation Corporation. Debtors have
three children

3. The Bank is the holder of a claimwhich, as of the
petition date, is in excess of $2,300,000.00. The secured portion
of the claimis primarily based on liens on real and persona
property relating to the potato farm The Bank's security interest
al so extends to accounts receivable. The Bank is undersecured.

Al t hough the undesecured portion of the Bank's clai mhas not been
establ i shed, the Bank is undisputedly the |argest unsecured
creditor in the case.

4. There is no active unsecured creditors' conmttee.

5. In the nonths of May, June, and July of 1995, Debtors
received farminconme in the amount of $105,098.00 and of f-farm
income in the formof wages and busi ness travel reinbursenent
totalling $54,959.78. Postpetition, Debtors have expended
$51, 142. 45 in paynments to various creditors (such as the nortgage
hol der on the fam |y hone, car and insurance paynents, etc.), for
general living expenses, and a col | ege expense paynent in the
anount of $8, 000. 00.

6. The Bank, after failing inits attenpt to obtain from
Debtors a nore detailed item zation or explanation of their
post petition expenditures, brought the instant notion to conpel Debtors to
account for and return to the bankruptcy estate paynents
made postpetition, the expenditure of which emanated solely from
their wages, and for an order establishing reasonabl e conpensati on
pursuant to Section 503(b)(1)(A) of the Bankruptcy Code. The crux of the
Bank's viewis that: "all post-petition income whether derived
fromfarmng operations or from separate occupations [of the
i ndi vi dual debtors] is property of the estate [pursuant to Section
541(a)(7)]; the Debtors are accountable for it; the incone nust be



preserved for the benefit of creditors; and it may not be spent
wi thout [prior] authorization by the Bankruptcy Court."

7. Debtors, by contrast, contend that their postpetition
wages are not property of the bankruptcy estate but, rather, are
personal property in that the wages represent "earnings from
services performed by an individual debtor after the comencenent
of the case" within the nmeaning of Code Section 541(a)(6).

DI SCUSSI ON

The conmencenent of a case under Bankruptcy Code sections 301
302, and 303 creates an estate which is conprised of virtually al
I egal or equitable interests of the debtor in property wherever
located. 11 U S.C. Section 541(a). Section 541 delineates what property
will pass to the estate and applies to each chapter of the Code
that an individual is eligible under unless the specific chapter
i nvoked dictates a contrary result. 1d. Section 103(a). The scope
of the estate is broad and all enconpassing. Patterson v. Shumate,
504 U.S. 753, 757, 112 S. C. 2242, 2246, 119 L. Ed. 2d 519 (1992);
United States v. Whiting Pools, Inc., 462 U S. 198, 204 & n.9, 103
S. . 2309, 2313 & n.9, 76 L. Ed. 2d 515 (1983); Whetzal v.
Anderson, 32 F.3d 1302, 1303 (8th Cir. 1994). See H R Rep. No.
595, 95th Cong., 2d Sess. 367-68 (1977); S. Rep. No. 989, 95th
Cong., 2d Sess. 82-83 (1978), reprinted in 1978 U.S.C. C A N 5787,
5858, 6322, 6323. As such, any exception or exclusion from
property of the estate nust be construed narrowy.

Al t hough the scope of the estate is all inclusive, the express
wordi ng of [0541(a) limts the conposition of the estate to those
property interests the debtor holds as of the date the bankruptcy
petition is filed. However, a nunber of Code sections expand or
augnment the scope of the estate to bring within its penunbra those
postpetition accruals or accessions which are derived from property
of the estate such as: "[p]roceeds, product, offspring, rents or
profits.” 11 U.S.C. Section 541(a)(6). Simlarly, "[a]ny interest
in property that the estate acquires after the comencenent of the
case" is a properly includable in the pool of assets which conprise
the estate. 1d. Seciton 541(a)(7) (enphasis added). These
sections, which provide for the inclusion of postpetition accruals
or accessions as property of the estate, are subject to the caveat
that postpetition "earnings fromservices perforned by an
i ndi vi dual debtor after the comencenent of the case" are excepted
therefrom 1d. Section 541(a)(6) (enphasis added). This exclusion
fromthe bankruptcy estate is enbodied in Section 541(a)(6) and is
commonly referred to in bankruptcy parlance as the "earnings
exception.” See generally Susan Gunmow, Earni ngs Exception, 98
Com L.J. 379 (1993); Ceorge R Pitts, R ghts to Future Paynent As
Property of the Estate Under Section 541 of the Bankruptcy Code, 64
Am Bankr. L.J. 61 (1990).

There can be little roomfor doubt that the earnings of a
corporate debtor in Chapter 11 constitute property of the bankruptcy
estate and cannot, wi thout prior court approval, be expended ot her
than in the ordinary course of business. See 11 U S. C. Section 363.
The inquiry with respect to the earnings of an individual debtor is
not as easily resol ved.

The I egal issue to be decided in the instant case is whether
the postpetition, preconfirmation earnings of individual debtors in
a Chapter 11 case that have been received in the formof wages from
enpl oyment belong to the bankruptcy estate or to the individua
debtors. This issue has produced a division in the case law. The
authorities addressing the issue of the interplay between Section
541(a)(1), (a)(6), (a)(7), and the scope of the earnings exception
al t hough taking different approaches, generally fall into two



canps. Those which essentially conclude that postpetition earnings
of an individual debtor constitute property of the estate, see In
re Harp, 166 B.R 740 (Bankr. N.D. Ala. 1993); In re Herberman, 122
B.R 273 (Bankr. WD. Tex. 1990), and those which in essence
concl ude that postpetition earnings such as wages from outside
enpl oyment fall within the scope of the earnings exception and are
t heref ore personal property of the individual debtor and excl uded
fromthe bankruptcy estate. See Fitzsimons v. Walsh (In re
Fitzsi mons), 725 F.2d 1208 (9th Gr. 1984); In re Mlina Y Vedi a,
150 B.R 393 (S.D. Tex. 1992); In re Cooley, 87 B.R 432 (Bankr
S.D. Tex. 1988). Wth due respect to the courts in the forner line
of cases, this Court finds the latter authorities to be the better
reasoned deci sions and the nost satisfactory for resolving the
| egal issue presented in light of the facts of this case.

In the 1991 decision of Toibb v. Radloff, 501 U S. 157, 111 S
. 2197, 115 L. Ed. 2d 145 (1991), the United States Suprene
Court, applying a plain nmeaning analysis, definitively resolved in
the affirmative the issue of whether an individual consumer debtor
who is not engaged in business, qualified for relief under Chapter
11. As such, an individual debtor may voluntarily file for relief
under Chapter 11 or can potentially be subjected to an involuntary
petition under either Chapter 7 or Chapter 11. 11 U S.C Section
303(a). Conpare id. Section 1112(a)(2)(indicating that a debtor
may not convert the case as a matter of right to Chapter 7 if the
case was originally comenced as an involuntary proceedi ng under
Chapter 11), with id. Sections 1208, 1307 (affording Chapter 12 and
Chapter 13 debtors with an absolute right to dism ss or convert to
a case under Chapter 7). Chapter 13, by contrast, is conpletely
vol unt ary:

Congress in drafting Section 541 sought to avoid any
potential conflict with the Thirteenth Amendnent. Congress expressed
its concern with the Thirteenth Anendnment in the foll owi ng passage:

As under current |law, Chapter 13 is conpletely
voluntary. This committee firmy rejected the
i dea of mandatory or involuntary Chapter Xl Il in
the 90th Congress. The Thirteenth Amendnent
prohi bits involuntary servitude. Though it has
never been tested in the wage earner plan context,
it has been suggested that a mandatory Chapter
13 by forcing an individual to work for creditors
woul d violate this prohibition.

In re Molina Y Vedia, 150 B.R 393, 399 (S.D. Tex. 1992)(quoting

t he House and Senate Reports). The Supreme Court in Toi bb

responding to the argunment that an individual consumer debtor should
not be eligible for Chapter 11 relief because of the

potential for being subjected to an involuntary proceedi ng pursuant

to Section 303, pointed out a critical distinction with respect to the
ear ni ngs of an individual debtor under Chapter 13 and Chapter

11:

[ T] he argunent overl ooks Congress' primary concern about

a debtor's [sic] bein g forced into bankruptcy under Chapter
13: that su ch a debtor, whose future wages are not exenpt from
t he bankruptcy estate, Section 1322(a)(1), would be conpelled
to toil for the benefit of creditors in violation of the
Thirteenth Arendnent's involuntary servitude prohibition
Because there is no conparable provision in Chapter 11 requiring



a debtor to pay future wages to a creditor, Congress' concern
about inposing involuntary servitude on a Chapter 13 debtor is
not relevant to a Chapter 11 reorganization

Toi bb v. Radloff, 501 U S. 157, 155, 111 S. . 2197, 2202, 115 L
Ed. 2d 145 (1991) (enphasis added and citation onmtted). |Indeed,
both Chapter 12 and Chapter 13 renove the applicability of the
ear ni ngs exception enbodied in Section 541(a)(6) fromthe purview
of the bankruptcy estate in those chapters by expressly including
postpetition earnings within the definitional fabric of property of
the estate. See 11 U S.C. Section 1207(a)(2), 1306(a)(2). The

i nclusive | anguage in Chapters 12 and 13 is notably absent from
Chapter 11 and is set forth in those Chapters in | anguage that is
virtually identical to that setting forth the earnings exception in
Section 541(a)(6).

The di sputed postpetition earnings in this case are not
generated from fixed assets or other invested capital. Rather, the
genesi s of those earnings generated after the comencenent of the
case are derived exclusively fromservices perfornmed by the
i ndi vidual debtors in their capacities as enpl oyees. The Bank
argues that a plain reading of Section 541(a)(6) conpels the
conclusion that the exception is only applicable to the extent that
those earnings can be fairly categorized as derived from products,
proceeds, rents, or profits of property of the estate. As such
the Bank essentially contends that the earnings exception is wholly
i napplicable to the wages of consuner debtors in a Chapter 11 case
despite the fact that the postpetition earnings may be derived
exclusively fromthe services performed by an individual debtor
This Court disagrees with the | ogical conclusion inherent in the
Bank' s ar gumnent.

Legi sl ative enactnments nust be read and applied in a common
sense manner which effectuates both the spirit as well as the
letter of the law. See generally Cabell v. Markham 148 F.2d 737,
739 (2d Cir.)(L. Hand, J.), aff'd, 326 U S. 404, 66 S. . 193, 90
L. Ed. 165 (1945)(opining that "it is one of the surest indexes of
a mature and devel oped jurisprudence . . . to renenber that
statutes al ways have sone purpose or object to acconplish, whose
synpat hetic and i magi native di scovery is the surest guide to their
meani ng."). As previously outlined, the earnings exception
contained in Section 541(a)(6) is the nmanifested expression of the
desire by Congress to avoid any potential conflict with the
Thirteenth Amendnent's prohibition against involuntary servitude.
Inre Mlina Y Vedia, 150 B.R 393, 399 (S.D. Tex. 1992). No where
is the threat of inpinging upon the protection afforded by the
Thirteenth Arendnent to the United States Constitution nore rea
than in the case such as this where a creditor is attenpting to
harness the postpetition wages of individual debtors in a Chapter
11 proceeding. It would i ndeed seem anomal ous to concl ude t hat
i ndi vidual debtors in a Chapter 11 proceedi ng who are engaged in
a business enterprise, such as a sole proprietorship or partnership,
and derive their earnings by enploying assets unquestionably
bel onging to the estate may, as the Bank suggests, qualify for the
ear ni ngs exception since any incone so derived represents
"proceeds” or "profits" fromproperty of the estate within the
meani ng of Section 541(a)(6), while the earnings exception is
whol Iy inapplicable to individual consuner debtors such as these
Debt ors whose earnings are derived fromwages for services
performed after the comencenent of the case.

The Bank in this case asserts that Debtors, as debtors-in-
possessi on, have fiduciary responsibilities to unsecured creditors



and other parties in interest which require themto act in the
capacity of bankruptcy trustee. See 11 U S.C. Section 1106,
1107(a). The Bank contends that in their capacity of fiduciaries,
the Debtors have an affirmative obligation to ensure that al

nmoni es, irrespective of its source, flowing through their hands are
used to benefit creditors and other parties in interest. Section
503(b)(1)(A) would, according to the Bank, pernmt the Debtors to
obt ai n conpensation for the actual and necessary costs of
preserving the estate "including wages, salaries or comm ssions
for services rendered after the commencenent of the case.” Id.
Section 503(b)(1)(A).

The Bank's reliance on the fiduciary obligation of a Chapter
11 debtor-in-possession to the bankruptcy estate to support its
contention that postpetition wages earned by the Debtors constitute
property of the estate and should, with the exception of that
anmount which after court and creditor scrutiny can be reasonably
carved out by virtue of Section 503(b)(1)(A), be available for
distribution to creditors begs the question. "Property of the
estate is not determ ned by the debtor-in-possession's fiduciary
obligations to the estate; rather, the scope of the debtor-in-
possession's fiduciary obligation is determ ned by the property
constituting the estate. Irrefutably, the debtor-in-possession
owes no obligation to the estate for non-estate property.” 1Inre
Mlina Y Vedia, 150 B.R 393, 400 (S.D. Tex. 1992).

It is also significant to note that individual debtors and
their bankruptcy estates are under the | aw separate entities and
that not all interests in property acquired postpetition by
i ndi vi dual debtors constitute property of the estate. Koch v.
Myrvold (In re Myrvold), 44 B.R 202, 204 (Bankr. D. Mnn. 1984),
aff'd, 784 F.2d 862 (8th Cr. 1986). Indeed, Internal Revenue Code
Section 1398 explicitly provides that a separate taxable entity is
created when an "individual" files a petition for relief under
ei ther Chapter 7 or Chapter 11 of the Bankruptcy Code. 26 U S.C.
Section 1398. As such, unlike debtors that are corporations or
partnershi ps, or cases comenced under Chapter 12 or 13, both an
i ndi vi dual debtor and the bankruptcy estate in Chapter 11 will
separately realize, conpute, and report their respective tax
obligations. The tax liability which results fromthe economc
activity of a Chapter 7 or 11 estate will therefore generally be
i nposed sol ely upon the estate and thereby not inpinge upon the
fresh start the Code affords deserving individual debtors. By the
same token, the separate entity concept nandates that to the extent
that an individual debtor derives income fromwages earned postpetition
whi ch i s i ndependent of that derived fromthe estate
in general, the individual bears personal responsibilities in
connection with the income so derived. To view the earnings
exception codified at Section 541(a)(6) as excluding fromthe Chapter
11 estate only that portion of an individual debtor's
future wages that has been approved by the bankruptcy court in the
first instance after scrutiny under Section 503(b)(1)(A), is not
only inconsistent with the dichotonmy nmandated by the separate
entity concept but threatens the fresh start of individuals who are
generally in immedi ate need of their wages in order to nerely
survi ve.

The Assistant United States Trustee, who appeared in the case,
contends that should the postpetition wages of individual debtors
in general be excluded fromthe bankruptcy estate and sheltered
fromadm nistration, there will often be no assets which conprise
t he bankruptcy estate and no income available to satisfy creditor
clainms. (FN2) As such, the Trustee contends that Chapter 11 woul d



frequently be "meaningless" in many cases in which the individua
debtors are seeking relief under Chapter 11.

The essential purpose of Chapter 11 is to provide a plan of
reor gani zati on whereby the clains of creditors can be, at | east
partially, satisfied. A Chapter 11 plan nust be feasible and
t heref ore have an adequate source of funding in order to ensure
that creditors who do not consent to | esser treatnment are provided
under the plan with at | east as much as they would receive if the
case were |liquidated under Chapter 7. 11 U. S.C. Section
1129(a)(7) (A (ii), (a)(1l1). The argument advanced by the Trustee
overl|l ooks the practical reality that individual debtors wll
generally be required to utilize at | east a portion of the very
post petition wages which are excluded fromthe purview of the
estate by operation of Section 541(a)(6) in order to fund a
confirmabl e plan of reorganization.

In sum the postpetition wages generated by the individua
debtors fromtheir enploynent in this Chapter 11 case are not
property of the estate and may not be i npounded.

Accordingly, and for reasons stated, the notion of the novant-creditor
Firstar Bank Madison, N A, is DEN ED

Nancy C. Dreher
United States Bankruptcy Judge

(FN1) The amount and constituation of the debtors' prepetition indebtedness
in the instant case, effectively precludes themfrom seeking relief under
Chapter 13. See 11 U S.C. Section 109(e).

(FN2) The Trustee conceded that his argunment has little, if any, application
in the context of this case since the debtors have farminconme which is
i ncludabl e in the bankruptcy in the bankruptcy estate.



