UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:
Hugo V. d son and CHAPTER 7
Jeraldine T. d son,
Debt or s. Bky. 6-91-732
ORDER

This matter was heard on Novenber 29, 1995, on notion of Viking
Associates, L.L.C., for an order: vacating a prior order that directed the
clerk not to transfer certain clains on the clains register to Viking
Associ ates, as assignee; determning that the assignnents are valid and
enforceabl e; and, permtting Viking to enforce the clains in their face
anmounts. Trustee Wayne Drewes and U. S. Trustee Barbara Stuart
objected. Richard Hol per appeared on behal f of Viking Associates; Kip
Kal er appeared on behal f of Trustee Wayne Drewes; and, M chael
Fadl ovi ch appeared on behalf of U S. Trustee Barbara Stuart. The Court,
havi ng heard and consi dered the evidence produced at the hearing;
havi ng reviewed the briefs of the parties; and being fully advised in the
matter; now makes this Order pursuant to the Federal and Local Rul es of
Bankr upt cy Procedure.

l.
STATEMENT OF THE CASE

This dispute arises out of a struggle between Trustee Wayne
Drewes and the Debtors' children over the estate's only asset, a mnority
partnership interest in a partnership known as the Viking Plaza Shoppi ng
Center Partnership. Until recently, the estate owned a 38.8 percent
interest in the Partnership. The parties had been negotiating a sale of the
interest by the estate to the A son children for over three and one-half
years, fromfiling of the case in Novenber of 1991, until Decenber of
1995. Both sides bargained hard, the estate al ways demandi ng nore
than the A son children were willing to pay. The dsons' "final offer"
made on Novenber 22, 1994, through their corporation, Viking
Associates, L.L.C., was valued at $277,220. The offer was rejected. On
Decenmber 8, 1994, Trustee Wayne Drewes term nated the negoti ati ons,
by letter fromhis attorney.

In January of 1995, Viking Associ ates began the gl obal purchase
of unsecured clains in the estate. On July 20, 1995, the corporation
asserting that it held the entire unsecured creditor constituency, by
assignment of clainms, filed a joint notion with Debtor Jeral dine A son for
di smssal of the case.(FN1) Tinmely filed unsecured clains totaled
approxi mately $525,500. Al unsecured clainms, filed and unfiled, were
purchased for a total of $67,000. At hearing on August 23, 1995, the
Court declined to dismss the case, and ordered that Viking Associ ates not
be substituted as the holder of the clainms on the clains register by the
clerk, pending further order

On Cctober 25, 1995, the Court approved the sale of the estate's
interest in the Viking Center Shopping Plaza to a third party for $455, 000.



Vi ki ng Associ ates unsuccessfully bid in $445,000 in connection with the
sal e.

On Novenber 29, 1995, the Court held an evidentiary hearing on
the validity of the assignments of clains purchased by Viking Associ ates
earlier in the year. This Order is issued as a result of that hearing. The
Court finds that Viking Associates purchased the clains in an
overreaching attenpt to interfere with the adm nistration of the estate; and,
t hrough the di ssenmi nation of false, msleading and i nconplete information
to creditors, whose clains were purchased.

The Court concludes that the assignnents should be allowed only
as partial assignnents, nmeasured by the anounts actually paid by Viking
Associ ates; and, that the assigned portions of the clains should be
subrogated to the payment of the unassigned portions.

I

' THE BARGAI Nl NG PROCESS
Hugo and Jeraldine A son filed their joint petition for relief under 11

U S.C. Chapter 7 on Novenber 25, 1991. At filing, each held an interest
in the Viking Shopping Center Plaza Partnership. The partners were:

Hugo 4 son 40. 8%
Jeral dine d son 38. 8%
Robert Froem ng 5%

Jani ce Froen ng 5%

Gregory d son 2.6%
Bar bara A son 2.6%
John d son 2.6%
Mary O son 2.6%

The capital account of Hugo O son was overdrawn by nore than
$2,500,000. Trustee Wayne Drewes abandoned the estate's interest in
the Partnership, represented by the Hugo O son share, because he
determ ned that the estate could only suffer adverse tax consequences
t hrough any ot her disposition of the interest.

M. Drewes secured an appraisal of the underlying asset of the
Part nershi p, a shopping center in Al exandria, Mnnesota. Fromthe
apprai sal, he determned that the value of Jeraldine's interest was as high
as $622,000. M. Drewes concluded that the estate could net as nuch as
$437,000, after taxes, froma sale of the interest.

By letter of Septenber 22, 1992, M. Drewes offered to sell
Jeraldine Ason's interest to the Partnership, or to any of the individual
partners, for the sum of $622,000. The Partnership responded on
December 3, 1992, through its |legal counsel, who suggested that
Jeraldine's interest appeared inflated, due in large part to tax errors dating
back to at |east 1986. Counsel for the Partnership suggested that the
interest was worth substantially less than M. Drewes thought, and that it
m ght have no value at all.

In the spring of 1993, the A son children, except Barbara, offered
to acquire the Jeraldine Ason interest fromthe estate for $235,000 in
deferred paynents. According to M. Drewes, Barbara and her father,

Hugo, w shed to dissolve the Partnership, and did not support the

proposed sale. According to the dson children, M. Drewes accepted the
$235,000 offer, but the transaction did not close because M. Drewes
changed the dynamic of the deal by inserting a provision in the transaction
docunments that woul d have prevented any distributions until the $235, 000
was paid in full. 1In any event, the deal was not consunmated; nor was the
Part nershi p di ssol ved.

By 1994, the A son children were united in their resolve to acquire
the Jeraldine A son 38.8%interest in the Partnership fromthe estate.
They sought to purchase the interest that year through their wholly owned
corporation, Viking Associates, L.L.C



On April 12, 1994, Viking Associates offered to purchase the
Jeral dine A son interest for $175,000 cash. M. Drewes did not accept the
offer. In June, Viking Associates increased the offer to $235, 000; payable
by $175,000 in cash at closing, and the bal ance in deferred payments
over one year. Again, M. Drewes declined acceptance.

On Septenber 22, 1994, Viking nade another offer. Viking offered
to purchase the interest for $285,000; payable by $200,000 cash at
cl osing, and the bal ance on or before Cctober 1, 1996. M. Drewes
responded on Cctober 10, 1994, with a counter-proposal. The estate
offered to sell the Jeraldine interest to Viking Associates for $310, 000;
payabl e by $225,000 cash at cl osing, and the bal ance on Cctober 1
1995. The proposal contained this inportant additional provision

Any incone of the partnership generated in 1994 nust be
entirely attributable to the other ownership interest. |If
this cannot be done, we will need a |arger purchase price
purchase price in order to conpensate for the
addi ti onal incone taxes the bankruptcy estate will incur.(FN2)

(Exhibit x)

Vi ki ng Associ ates declined the counter-proposal on October 18,
1994, and nade yet another offer to purchase the Jeral dine O son interest
in the Partnership for $267,000 cash, payable at closing. M. Drewes
agai n declined acceptance. Then, on Novenber 22, 1994, ViKking
Associ ates offered to purchase the interest for $265,000 cash, plus
twenty-five percent of the estate's tax obligation for the year 1994,
attributable to the Jeraldine dson interest's share of net inconme fromthe
Partnership. (FN3) M. Drewes again declined to accept the offer. According
to Barbara O son, M. Drewes demanded an additional $50,000, and
assunption by Viking Associates of all 1994 taxable incone attributable
the Partnership that would otherwise be a liability of the estate.

Vi ki ng Associ ates did not respond. On Decenber 8, 1994, M.
Drewes withdrew all pending offers. He also notified Viking Associ ates
t hat :

Before we will consider any further offers from[Viking], the

bankruptcy trustee insists upon specific proposal with al

details and a conplete financial disclosure as to the present

status of the partnership operation, including its relations

with Viking Associates. This would include, but is not linmted

to, a current profit and | oss statenent, cashfl ow statenents,

and a current and accurate statement of accounts receivable,

accounts payable and all other contingent and/or intangible

recei vabl es or payabl es.

(Exhibit 29)

On April 18, 1995, after he had received copies of the year-end
financial statements for the Partnership pertaining to the 1994 taxable
year, M. Drewes offered to sell the Jeraldine Ason interest in the
Partnership to Viking Associates for $410,000. The offer was again
condi ti oned upon the assunption by other Partnership interests, of al
Partnership income for the year 1995. M. Drewes notified Viking
Associ ates that:

[He] would like a response to this in the next ten days. His
proposal is subject to bankruptcy court approval, and M. Drewes
is at this tinme approachi ng outsi de persons who have shown interest
in buying portions, or all of the partnership assets or interest.
(Exhibit CC

Unknown to M. Drewes, Viking Associates had |ong since abandoned its
attenpt to acquire the Jeraldine Adson interest fromthe estate. The Ad son



children had decided on a radically different strategy to obtain the interest.

M.
ASSAULT ON THE ESTATE -
THE PURCHASE OF CLAI M5
AND MOTI ON TO DI SM SS

The only significant assets in the bankruptcy case, when filed in
Novenmber of 1991, were the Hugo and Jeral dine O son interests in the
Vi ki ng Pl aza Shoppi ng Center Partnership. Trustee Wayne Drewes
abandoned the Hugo O son interest early in the case. By January of
1995, the only asset remaining was the Jeraldine A son interest in the
Par t ner shi p.

In January, the A son children decided that they would take control
of the estate, through the acquisition of unsecured clains. Al schedul ed
debts in the case were business debts, except for the d sons' hone
nortgage. By January of 1995, unsecured clains on file total ed
$525,428. 00. (FNd) There were no secured cl ai ns.

Once they held the clainms, the A son children planned, with the
cooperation of their nother, Jeraldine Oson, to seek dismssal of the
bankruptcy case. They intended to acquire the Jeraldine O son interest
in the Viking Plaza Partnership directly from her

Bet ween January and July 20, 1995, Viking Associates, through its
| egal counsel, purchased all unsecured clainms connected with the case,
filed and unfiled, fromtwenty creditors, for the total anmount of $66, 945. 00.
On July 20, 1995, Viking Associates and Jeraldine Oson filed their notion
to dismss the bankruptcy case. The parties recited, in a stipulation filed
with the notion, that:

Jeraldine Ason intends to and will be transferring the

[Jeral dine A son Partnership] interest currently held by

the Trustee to Viking Associates, LLC, sonme day, after the

di sm ssal of this case. She intends to transfer her interest

in the [Jeraldine Ason Partnership] interest to Viking

Associ ates, LLC, in gratitude for their assistance in dism ssing

this case, for the financial and enotional support they have

provi ded, and sinply because they are ny children

The nmotion to dismss was deni ed at hearing, on August 23, 1995; and,
the clerk was ordered not to substitute Viking Associ ates as hol der of the
clains on the clerk's clainms register, pending further order of the Court.

V.
THE SALE

In Septenber, 1995, Trustee Drewes filed a nmotion for sale of the
Jeral dine A son Partnership interest to a third party for $325,000. Hearing
was hel d Cctober 25, 1995, on the notion. Viking Associates had
objected to the sale, and bid in an offer of $445,000 at the hearing,
payabl e in cash. The Court approved the sale of the Jeraldine O son
interest to the third party for $455, 000.

M. Drewes testified that the follow ng accounting will likely result
fromthe sale:

gross proceeds $455, 000
1995 i ncone -124, 750
t axes
1994 incone - 48, 882

taxes  a-e----



net to estate $281, 368

priority claim M -1, 269
trustee fees and - 14, 250
exp.

est. acct. and - 40, 000
legal  ae-----
distribution to $225, 849
unsec. ——=—=—====
creditors

V.

THE PURCHASE OF CLAI M5 REVI SI TED-
EVI DENCE AND FI NDI NGS

A sons' Expl anation, The General Thene.

The A son children assert that their dealings with the estate and
creditors were always in good faith; both when seeking to acquire the
Jeral dine A son Partnership interest fromthe estate, and, later, in
pur chasi ng the unsecured clains. They attribute any apparent
deficiencies in their offers to the refusal by Trustee Drewes to furnish them
i nportant financial information concerning the estate. The A son children
explain that "the informati on was crucial and needed by the O sons both
to fornulate offers to acquire the interest of the estate and in establishing
what they would bid to acquire the clains."(FN5) According to Viking
Associ ates, the offers made to the estate and creditors were the results
of reasonably based, good faith, arns-length bargai ni ng under the
constraints of limted information. Crucial information, they say, was
wrongful ly deni ed them by Trustee Drewes.

Controversy In Search O An Issue.

Vi ki ng Associ ates had been seeking financial information
concerning the estate, fromat |east June of 1994, through the
corporation's acquisition of the clainms in 1995. The estate refused to
furnish the information, especially regarding estate incone tax.

According to Viking Associ ates, a verbal request was nmade to
Trustee Drewes in June 1994, for estate inconme tax information, which
was not provided. Sonetinme later, M. Wentzell contacted U S. Trustee
Barbara Stuart, by letter to Mchael Fadlovich, her attorney, advising of the
failure; and, apparently seeking assistance in securing the information
Kip Kaler, M. Drewes' Counsel, responded, by letter dated Decenber 30,
1994, to M. Wentzell. The letter contained this excerpt:

[1f] you represent a creditor, you are certainly entitled to
certain information from M. Drewes, which he will readily

supply. However, if you are nerely representing Barbara O son

the A sons, or Viking Plaza, | believe your interest is far

different. If you believe one or nore of those entities has a

cl ai m agai nst the bankruptcy estate, please provide that

information as well.

(Exhibit 30)



M. Wentzell replied, by letter of January 10, 1995, wherein he said:
The key issue is taxes. Wuere is the estate going to obtain
the nmoney to pay the accruing taxes? This estate has been
open 3 years and obviously 3 years of tax returns are due.
In sone years nmonies were and owed. Leaving the estate
open only injures it by the ever increasing adnmnistrative
expenses.

[ To] the extent you have to pay those obligations you cannot
pay the creditors. | don't want ny clients' paynments being
di m ni shed because of taxes ow ng.

That was ny reason for contacting M ke Fadl ovich. | thought

M ke Fadl ovi ch woul d hel p educate the estate in regard to tax
i ssues and their adverse consequences on unsecured creditors.

| have been contacted by a creditor other than Viking Plaza to
review this matter. (FN8)

(Exhibit 1)

The letter was not well received. M. Kaler responded by letter, dated
January 16:

Your letter of concern dated January 10, 1995 i s unconvi nci ng.
I do not know that the O sons have any interest in the
bankruptcy estate and the bankruptcy estate is not going to
provide themthe type of information being requested.
(Exhibit 31)

On February 28, 1995, Debtor Jeraldine Ason, by letter to M.
Drewes, requested copies of the 1991, 1992, and 1993 estate tax returns. (FN7)
M. Drewes offered to provide the information to her, if Ms. O son would
agree to a court order directing that she keep the returns confidential from
her children.(FN8) Apparently, Ms. Oson did not agree to the condition
because the matter was not resol ved.

By letter dated May 23, 1995, to M. Kaler, M. Wntzell assured
hi mthat:

[Contrary] to what you believe, Viking Plaza is interested

in the Jeraldine Ason's Estate financial condition for purposes

of refinancing the shopping center

(Exhibit 5)

On June 7, 1995, Trustee Drewes filed his Motion To Limt Rel ease
O Information, wherein he requested that:

[the] court issue an Order the trustee is not to furnish any
financial statements or tax returns of the bankruptcy estate,
to Jeraldin A son, any of her children, Viking Plaza Shoppi ng
Center Partnership, nor the agents or attorneys of any of those
persons or entity, nor any other person, who seeks to obtain
such information for any of those persons.

In his brief, filed with the notion, M. Drewes argued:

[In] a nutshell, the trustee's concern is that a concerted
effort is being put forth by the "non-bankrupt" partners to
put under pressure upon [sic] the trustee to sell the estate's
interest in the Viking Plaza Shopping Center Partnership to
themat a price substantially lower then [sic] fair market
val ue.



[ Anot her] matter of concern to the trustee in this |ight
relates to the apparent attenpt on the part of the "non-
bankrupt™ partners of the Viking Plaza Shoppi ng Center
Partnership to purchase clains of creditors in the debtors

estates....it is the concern of the trustee that the reason
such clainms are being sought is so these partners may
beconme "parties in interest” to the estate. |If this occurs,

the trustee woul d assert that these newy converted "parties
ininterest” be required to establish the standard of "good
cause" before the requested information is rel eased.

Vi ki ng Associ ates and the A son children filed their Creditors And d sons
Response To The Trustee's Motion To Limt Release O Information, on
July 20, 1995. Followi ng, is an excerpt fromthe Response:

[Viking] Associates, LLCis a limted Liability Conpany

conposed of the four A son children, Barb, John, Geg, and

Mary O son. They own all of the creditors clains. They need

to know how the trustee is operating its estate. Is it paying

its taxes? |Is it incurring unnecessary costs is hol ding open

the adm nistration of this estate? Is it incurring

unnecessary professional fees (lawers, accountants, appraisers)

wi t hout any action being taken? |Is the tine price of noney eating
away the value of the Jeraldine dson interest?

On that same day, July 20, 1995, Viking Associates filed its Mtion To
Approve Stipulation For Dismssal O Chapter 7 Bankruptcy, and Mdtion
For Continuance O The Trustee's Mdtion To Limt Release O Information.
Vi ki ng Associ ates requested that the notions be consolidated for hearing
on August 23, the date set for its Mtion for D sm ssal

M. Wentzell disclosed to M. Kaler, by letter dated August 9, 1995,
t hat

[ The] reason everyone was requesting financial information
fromthe Trustee regarding the financial condition of the
Jeral dine A son estate was so that a fair and equitable offer
could be nade to purchase the clains of the creditors.
(Exhibit 9)

The i ssue between the estate and Vi ki ng Associ ates, pertaining to
t he bargai ni ng process, was the narket value of the Jeraldine Q son
Partnership interest; not sone other value to the estate, net of incone
taxes or other administrative expenses. The financial information that
Vi ki ng sought fromthe estate m ght have provided the O sons sone
strategic value in the price negotiation. But, the information had no
denonstrated connection with market value of the Jeral dine A son
Partnership interest. Viking Associates, as prospective purchaser, had no
nmore right to such information than the estate had right to information from
Vi ki ng Associ ates, concerning how nuch the corporation could afford to
pay for the interest.

Fi nancial information of the estate was, of course, pertinent to the
gl obal purchase of unsecured clains. But, Viking Associates did not
disclose to the estate that it was engaged in the gl obal purchase of clains
until after the clains had been purchased. Apparently, M. Drewes
| earned in May of 1995, that Viking Associ ates was purchasi ng cl ai ns.
However, when he filed his Mdtion To Linmt Release O Information in
June, M. Drewes was still under the inpression that selected clains were
bei ng purchased by Vi king Associates to | everage entitlenment to estate



financial information that he had refused to provide. There is no indication
in the record that Drewes was aware of the global purchase of clains by
Vi ki ng Associ ates before the July 20, 1995, filing of the Mdtion For
Dismssal. M. Wntzell did not disclose that the information had been
sought in connection with clains purchases until August 9, 1995. Prior to
t he di scl osure, he had consistently clained that the information was bei ng
sought for other purposes.

Finally, the difference between actual and represented estate
i ncome taxes, did not significantly affect the dynam c of the purchase of
clains offers. M. Wntzell testified that, in determ ning the total anount
to be paid for all the clains, he and the A son children estinmated the
amount that would otherwi se be available for distribution to unsecured
creditors; assumng a sale of the Jeraldine O son Partnership interest.
According to M. Wentzell, they started with Viking Associate's |ast cash
of fer of $265,000, and reduced the figure by estimted anmounts for taxes.

A reduction of $60,000 was nade for estimated incone taxes, through
1994. Actual taxes were $48,882. The inpact of the erroneous $61, 500
tax estimate was only $12, 618.

In summary, the A sons neither needed, nor were entitled to
receive, financial information of the estate in connection with negotiating
t he purchase of the Jeraldine A son Partnership interest. They did not
request the information in connection with their gl obal purchase of clains;
and, the information, even if known to them would have had little effect on
t he purchase offers made to creditors.

The di spute, raised by the A sons as evidence of their good faith,
presents a controversy w thout issue pertaining to this proceeding. (FN9) The
actual solicitation of creditors and the purchase of clains by Viking
Associ ates, present a nore appropriate focus.

Solicitation of Creditors.

Vi ki ng Associ ates solicited the unsecured creditors toward the
purchase of their clainms through the corporation's counsel, Joseph
Wentzell. M. Wentzell contacted the creditors, either through their
attorneys or directly, both by phone and by letter. The follow ng excerpt
froma letter of March 22, 1995, by M. Wntzell to attorney M chael
Hannaher, who represented at |east four creditors hol ding substanti al
clains, is typical of M. Wentzell's approach to the nore sophisticated
creditors:

This letter is an outline by which ny clients intend to bring
finality to this unending and raucous process. | have addressed

this letter to you as the creditor and as representative of other

creditors. The nunbers set forth bel ow are nmy best estinates.

[Currently] there are approximately 18 claimants in Jeraldine's
bankruptcy....The total [clains] that we would have to deal with
is $526, 722.00.

The only asset of any value is her partnership interest in
Vi ki ng Pl aza Shopping Center Partnership. It is a famly held
partnership with a majority being held by the dson fam |y nenbers
even after excluding Jeraldine' s interest which is now owned by the
Tr ust ee.

Based on the best case scenario, the interest could be sold
for $250, 000.00 assumi ng a robust Al exandria area econony and
the purchaser is friendly to the AQson partners. O, better
stated that the dsons "liked" the buyer. Wo wants to own a
mnority interest in any famly owned partnershi p? The ot her
val ue used is the one derived froma non robust econony and an



an outside mnority approach which then would give a val ue of
$100, 000.00 to Jeraldine's interest. Take a m ddl e approach and
say it is worth $175,000. 00 (FN10)

Assume the Trustee recovers fromthe estate $175, 000. 00

fromthe partnership interest. This will result in taxable gain

of about $120,000.00. The Trustee has certain basis which causes
the reduction. The Trustee nust pay taxes on that at the rate of
approxi mately 38% between state and federal incone taxes. Based

on 38% of the $120, 000.00 the Trustee would be incurring a tax bil

of $45,000.00. The Trustee has been receiving sone benefits each
year fron the partnership which it has had to pay inconme taxes on
and to date we believe they were not paid because the Trustee has
had no income to pay it. There has been taxable inconme to the
Trustee of $29,700.00 for 1992 and $90, 550. 00 for 1993 and

approxi mately $94, 375.00 for 1994 whi ch woul d nean he has a State
and Federal tax bill of approxinmately $61, 500.00.(FN11) The Trustee
woul d then have, dependi ng upon the nunbers used, |ess than $70, 000. 00
to distribute.

[Let] us assune that all of his taxes are current except for
those that will arise fromthe sale of the partnership interest, one
must ask how much is he paying his attorney and his accountant and
hinself as trustee of this case. Wat will he charge for the future
services or future taxes ow ng?

Based on the above and the personal reasons to nmy clients
they are willing to pay your group between 8.5 and 10% of their
clainmns. ..

(Exhibit 2)

M. Wentzell later wote another attorney, on My 24, 1995, referring to
t he above information
[In] that letter | tal ked about handling the issues as they
relate to Jeraldine and her creditors. W kept Hugo out of the
equat i on.

Now, the Trustee has told you the estate's interest in the

Partnership is worth $500, 000.00 to $600, 000. 00....There has not

been an appraisal.(FN12) The Trustee has not had anyone interested in
purchasing the partnership interest. The only one who has nade

an offer in the last 3-1/2 years is the famly. The Trustee's
estimate of value is wildly exaggerated.

The Trustee says the interest is so great |let us take the

average of the two values. The value would be $350, 000.00. M

April 19th calculations utilized only Jeraldine's debts. You know

that Hugo's and Jeraldine's total debts are over $5, 000, 000. 00.

This is a jointly adm ni stered bankruptcy. The noney from Jeral di ne's

i nterest nmust be shared with Hugo's creditors after all taxes,

adm ni strative expense are paid. How nuch would the Banks get if

they have to do that and when will it receive the nmoney?... (FN13)
(Exhibit 6)

QG her creditors received |l ess detailed solicitations. One creditor
Del Kundert, hol der of an unsecured claimin the amount of $12, 000. 00,
received this pitch in aletter fromM. Wntzell, dated May 15, 1995

| represent the A son children who want to help end their
parents' bankruptcy. They want to buy your claim so they can



nmove to dismss their bankruptcy. Hugo is nowin a rest hone.

The A sons are divorced. Jeraldine is living alone in an apartnent

in Alexandria. They have IRS problens. | amin the process of

maki ng an offer in conprom se on their behalf to the Interna

Revenue Services to settle their tax problenms. They are living on

soci al security. Their lives are a ness. W need your help...
(Exhibit J)

And, attorney Tim Davies, whose firmwas owed $23, 000, was told by M.
Wentzell in a letter, dated May 8, 1995:

[As] you know Hugo filed bankruptcy in 1991. The best | can
tell fromny investigation of the estate, all real property owned
has been foreclosed on and the proceeds have been used to pay the
secured creditors.

Hugo had an interest in Viking Plaza Partnership. Because

of the negative capital account of over $1,000,000.00 the trustee
has abandoned that asset. Quite frankly I don't believe any of the
creditors will receive any nonies fromthis case and if they do it
woul dn't be but a couple of percentage points based on the trustee's
fees being taken first.

Based on the above and our tel ephone conversation | have
encl osed an assignment. In exchange for 5% of your claim which
equal s $1, 150.00, your firmw |l be assigning all of ins [sic]
interests in any clains against Hugo or Jeraldine. You will be
recei ving the check under separate cover. Upon receipt of the
check please sign and return the assignment.

The four A son children are putting up the noney to buy

these clains to end this bankruptcy. As | told you, M. Ason is
divorced and living in the nursing honme here in St. Paul and is
doi ng very poorly. Ms. OAson lives in an apartnent in Al exandri a.
Because of tax consequences | understand Barbara O son wll be
preparting an Ofer in Conprom se on behal f of her nother. They
are not going to bother in regards to Hugo.

If you have any questions call ne.
(Exhibit K)

Overreaching Interference Wth Adm nistration O The Estate.

Jeral dine and Hugo A son filed for relief under 11 U S.C.  Chapter
7 on Novenber 25,1991. They received their discharge on March 18,
1992. Debtors, who file for relief under Chapter 7, surrender their
nonexenpt assets for liquidation for the benefit of their creditors, including
creditors whose debts are discharged. Trustees in Chapter 7 cases have
the fiduciary duty to manage and |iquidate estates toward naxim zing the
return to creditors, according to the priority distribution provisions of the
Bankruptcy Code. Debtors are required to cooperate with trustees in the
adm nistration of their estates toward that end. 11 U S C  Section
521(3).

Fi ndi ng of overreaching interference with the admnistration of a
Chapter 7 estate is conpelled where, as here, insiders of a discharged
debt or:

1) having unsuccessfully attenpted to purchase the estate's
assets fromthe trustee; and,

2) having special know edge of the value of the assets;



3) acquire all clainms in the estate for a total anmount equal to
a small fraction of the value of the assets, for the purpose of joining
with the debtor to have the case dism ssed so that the assets can be
returned to the debtor for later distribution to the insiders.

Such a schenme is overreaching by its very nature; and, its perpetration
seriously assaults the integrity of the bankruptcy process itself.(FNl4) In
light of its obvious inappropriateness, the brazen manner in which the schene
was undertaken in this case is startling.

The O son children knew that the value of the Jeral dine O son
Partnership interest vastly exceeded $67,000. They had submtted an
offer in Novenber of 1994, valued at $277,220, to purchase the interest.
The A sons used their relationship with their nother, Jeraldine dson, to
i nduce her to participate in a schene whereby they sought control of the
estate, at miniml cost, for purposes of obtaining dismssal of the case.
The A sons devised the schene for their own enrichnent at the expense
of the estate and creditors, whose debts have been di scharged; and, by
enlisting Jeral dine O son, they caused her to breach her duty to cooperate
with the trustee in the performance of his duties.

Twenty unsecured clai ns were purchased by Viking Associates, for
a total of $67,000. O that anopunt, $25,6000 was used to purchase one
claim the unsecured claimof First Bank/Metropolitan, at approximtely
twenty-five percent of its face value. M. Wentzell testified that the First
Bank/ Metropolitan clai mwas purchased for twenty-five percent of face
val ue, because it was the |ast claimneeded by Viking Associates. The
other clainms were purchased at, fromone to ten percent of face val ue.
Trustee Drewes testified that, depending on continuing costs associ ated
with this proceeding, he expects the estate to have avail able for
distribution, forty-two percent of the face value of tinely filed unsecured,
al | oned cl ai ns.

If fully enforced, the assignnents of clains would result in the
enrichment of Debtor Jeral dine A son and her children, at the expense of
unsecured creditors, by as nuch as $158, 849.00; which is the difference
bet ween the $67, 000 Vi king Associates paid for the clains, and the
$225,849 that the trustee expects to distribute to the holders of tinely
filed, allowed clains.(FNL5) Such a result would be unacceptabl e, regardless
of the manner in which the clains were purchased. Here, circunstances
wer e exacerbated by the A sons through the use of false, m sleading and
i nconplete information in acquiring the clains.Fal se, Msleading And
I ncompl ete I nformation.

M. Wentzell's May 24, 1995, letter to Joseph Truman (Exhibit 6),
soliciting clainms, contained two material falsehoods. One, was that no
apprai sal had been perforned. The other, was that the real size of the
pool of clains that would share any distribution would be $5, 500, 000,
rather than $526,772. Information furnished others was naterially
m sl eadi ng and i nconpl ete.

For instance, M. Wentzell discussed market value of the Jeral dine
A son Partnership interest in his letter of March 22, 1995, to M chae
Hannaher (Exhibit 2). He expl ains:

Based on the best case scenario, the interest could be sold

for $250, 000. 00 assunmi ng a robust Al exandria area econony and

the purchaser is friendly to the O son partners. O, better

stated that the dsons "liked" the buyer. Wo wants to own a

mnority interest in any famly owned partnershi p? The other

val ue used is the one derived froma now robust econony and an

outside mnority approach which then would give a val ue of

$100,000.00 to Jeraldine's interest. Take a middle approach

and say it is worth $175, 000. 00.



M. Wentzell failed to nention that the trustee had secured an appraisa
and believed that the interest was worth as nmuch as $622,000; or, nore

i mportantly, that Viking Associates had submitted an offer, valued at
$277,220, to acquire the interest. He did not nmention that the trustee's

| ast demand was $310, 000, plus assunption of 1994 estate income tax
liability. In fact, M. Wentzell nmade no nmention of Viking Associates past
dealings in attenpting to purchase the interest fromthe estate. The
suggestion that $175,6000 was a reasonabl e val ue was, under the

ci rcunstances, materially m sl eading. (FNL6)

Lack of detailed disclosure regardi ng past dealings between Viking
Associ ates and the estate, caused the information that was furnished to
be materially msleading in another, nore insidious, way. The om ssion
facilitated the presentation of the Adsons as: children on a m ssion of
mercy regarding their parents, on the one hand; and, as chanpions of the
estate and unsecured creditors, on the other hand. Creditors were told
that the Debtors were living broken and pitiful lives, which the children
sought to nmend. (Exhibits J and K). They were told by M. Wentzell, in
reference to the bankruptcy case, that: the Asons "intend[ed] to bring
finality to this unending and raucous process” (Exhibit 2); "Qite frankly,
| don't believe any of the creditors will receive any nonies fromthis
case...The four Ason children are putting up the noney to buy these
clains to end this bankruptcy" (Exhibit K).

The omi ssion of past dealings facilitated the presentati on of the
trustee as an obstructionist to the resolution of the estate, unnecessarily
keeping it open for personal gain at the expense of creditors. Creditors
were told that "[t]he Trustee's estimate of value is wildly exaggerated"
(Exhibit 6); "one nust ask how nuch [the trustee] is paying his attorney
and his accountant and hinself as trustee of this case. Wat will he
charge for the future services or future taxes owi ng?" ( Exhibit 2).

The om ssion of past dealings between the parties concerning the
sale of the Jeraldine A son interest to Viking Associ ates, made all of those
presentations seemcredi ble. However, past dealings reveal that the
A son children were self-interested in their negotiations with the estate.
They had sought to acquire the Jeraldine O son Partnership interest at the
| owest possible cost. Past dealings also revealed that the trustee had
bar gai ned aggressively and skillfully, seeking to maximze the return to
the estate. |In fact, past dealings reveal ed that the bargai ning process had
been working exactly the way one woul d expect it to work; and, that it had
brought the parties close to reaching an agreenent, when the d son
chi I dren abandoned it.

Finally, the general manner in which the purchase of the clains was
pursued was m sl eading. The presentations resulted in confusion, anong
at least sonme of the creditors, as to who they were dealing with; and, as
to where the noney cane fromthat was used to purchase their clainms. (FNL7)
For instance, Jerone Luther, vice president of unsecured creditor Gate
City, testified that he thought that the noney received by Gate Gty was a
distribution fromthe estate. Another unsecured creditor, Mrle Skatvold,
testified that he did not understand where the noney cane from or why,
but thought that the five percent offered was all that would be avail abl e.

In summary, the gl obal purchase of clains was not only ill-conceived; it
was
al so i nappropriately pursued. Creditors were furnished
fal se and m sl eading information; and, inportant information was omtted.

Sonme creditors were left confused: as to who they were dealing wth;
where the funds cane fromthat purchased their clains; and, what
alternative choices they m ght have had to accepting the paynments.
V.
THE REMEDY



VWho Can Conpl ai n.

F. R Bankr. Proc. 3001(e)(2) provides:
(e) Transferred O aim

(2) Transfer of Claim Qher Than for Security After Proof
Filed. If a claimother than one based on a publicly traded note,
bond, or debenture has been transferred other than for security
after the proof of claimhas been filed, evidence of the transfer
shall be filed by the transferee. The clerk shall immediately notify
the alleged transferor by mail of the filing of the evidence of
transfer and that objection thereto, if any, nust be filed within
20 days of the mailing of the notice or within any additiona
time allowed by the court. |If the alleged transferor files a tinely
objection and the court finds, after notice and a hearing, that the
clain has been transferred other than for security, it shall enter an
order substituting the transferee for the transferor. |If a tinely
objection is not filed by the alleged transferor, the transferee
shal | be substituted for the transferor.

The Rule was anended in 1991 to its present form Prior to the
anendnment, the Rule was generally interpreted as requiring courts to

i ssue orders pertaining to all transfers of clainms. The amendnent was
intended to limt the court's role. The Advisory Committee Note (1991),
i ssued in connection with the anendnent, provides:

Subdivision (e) is anended to limt the court's role to the
adj udi cation of disputes regarding transfers of clainms. If a
cl aimhas been transferred prior to the filing of a proof of
claim there is no need to state the consideration for the
transfer or to submt other evidence of the transfer. |If a claim
has been transferred other than for security after a proof of
claimhas been filed, the transferee is substituted for the
transferor in the absence of a tinmely objection by the alleged
transferor. In that event, the clerk should note the transfer
wi t hout the need for court approval. |If a tinmely objection is
filed, the court's role is to determ ne whether a transfer has
been nade that is enforceabl e under nonbankruptcy law. This rule
is not intended either to encourage or discourge postpetition
transfers of clains or to affect any renedi es ot herwi se avail abl e
under nonbankruptcy law to a transferor or transferee such as for
m srepresentation in connection with the transfer of a claim
"After notice and a hearing” as used in subdivision (e) shall be
contrued in accordance wth paragraph (5).

Vi ki ng Associ ates and the O sons argue that: Rule 3001 governs the
transfer of clains; only transferors have standi ng under Rule 3001(e)(2)
to object to transfers; no transferors objected to the transfers in this case;
therefore, the Court should not interfere.(FNL8)
Rul e 3001(e)(2) provides a procedure for the handling of assignnents

of clainms, to facilitate the orderly adm nistration of estates.(FNL9)
The Rule Iimts the court's role in that procedure, relieving the court of the
responsibility to review assignnents and i ssue orders in connection wth
all transfers. The Rule does not prevent its inquiry into the transfer of
clains on its own initiative, where otherwi se appropriate in the
performance of judicial duties.

11 U.S.C. Section 105(a) provides:

(a) The court may issue any order, process, or judgnment that



i S necessary or appropriate to carry out the provisions of this

title. No provision of this title providing for the raising of

an issue by a party in interest shall be construed to preclude the
court from sua sponte, taking any action or maki ng any determ nation
necessary or approriate to enforce or inplenment court orders or rules,
or to prevent an abuse of process.

Rul e 3001 (e)(2) does not Iimt the scope of the court's powers under this
section. The Rule is not intended to frustrate the court's performance of
the judicial duty to protect the integrity of the bankruptcy process.

Even if Rule 3001 (e)(2) could be reasonably interpreted to preclude
i ndependent judicial inquiry into the transfers of clains under al
circunstances, it could not have that effect. Bankruptcy rules of
procedure cannot abrogate judicial authority conferred by statute. See:
In Re Falk, 96 B.R 901, 903 (Bankr. D. Mnn. 1989); 28 U.S.C. Section
2075, generally; and, Legislative H story And Comment, 28 U. S.C
Section 2075, House Report (Reform Act 1978) "Rul es pronul gated
under section 2075 will no longer be permtted to be inconsistent with the
statute. To the extent a rule is inconsistent, the statute wll
govern. " ( FN20)

Accordingly, the authority of this Court to inquire into the
ci rcunmst ances of the purchase of clainms by Viking Associates; and, to
provi de appropriate remedi es where necessary to prevent the abuse of
process; is not precluded by Rule 3001(e)(2). Appropriate remedi es can
i ncl ude conpl ete disall owance of the assignnments; or, partial allowance
and subrogation. Circunstances conpel a renedy in this case; and,
partial allowance, with subrogation, is the better one.

Partial Allowance And Subrogation

Assignments of clains are neither favored nor disfavored under the
Bankruptcy Code. Assignments will be allowed at face value of the
cl ains, absent a showi ng of self dealing, bad faith, msrepresentation
conflict of interest; or, utilization of inside know edge or strategic
posi stion. Mnufacturers Trust Co. v. Becker, 338 U S. 304, 70 S.C. 107,
(1949); In Re SPM Manufacturing Corp., 984 F.2d 1305 (1st Cir. 1993); In Re
Qdd Lot Trading, Inc., 115 B.R 97 (Bankr. N.D. Chio 1990); In Re Mtter of
Executive Ofice Centers, 96 B.R 642 (Bankr. E.D. La. 1988). Furthernore,
courts have consistently refused to limt an assignee's claimto the
di scount ed purchase price, absent sonme wongful conduct that would
ot herwi se provide a legal or equitable basis for judicial interference.
Executive O fice, at 649.

However, assignnents are subject to disallowance or Iimtation
when they are the result of overreaching; and, where they result in the
dimnution of the estate. In Re Matter O Executive Ofice Centers, 96
B.R 642, 648 (Bankr. E.D. La. 1988); In Re SPM Manufacturing Corp
984 F.2d 1305, 1314 (1st Cr. 1993). That is the situation in this case.

The gl obal purchase of clains, by insiders of a discharged Chapter
7 debtor, at substantially less than the value of an estate's assets, for the
pur pose of obtaining dismssal of the case and return of the assets to the
debtor; is an overreaching interference with the adm nistration of the
estate. Certainly, the purchase of clainms under those circunstances, by
t he debtor, would not be allowed. (FN21) Such conduct is no nore acceptable
when engaged in by insiders of a debtor, in concert with the debtor, for
t heir personal gain.

The effect of the schene, had it been successful in this case, would
have been nore than to dimnish the estate. The effect would have been
to termnate the estate, thereby unjustly enriching the Debtor and her
children. Recognizing and enforcing the assignments at face val ue, would
reward Vi king Associates and the A sons by permitting themto realize the



enrichments derived fromthe wongful enterprise. Disallowi ng, or [imting,
the assignments to preserve the integrity of the bankruptcy process, is
justified regardl ess of the manner in which the clains were solicited. That
the clainms were solicited through materially false, msleading, inconplete
and omtted information; only nakes the need for the inposition of a

renedy nore conpel |l ing.

The nost appropriate renmedy is to allow the individual assignnents
only up to the anounts that the clains were purchased for. The parti al
assignments should then be subordinated to the paynent of the
unassi gned portions of the clains. That will provide the appropriate
sanction agai nst Viking Associates and the A son children for their
m sconduct; and, will preclude the theoretical possibility that creditors
m ght otherw se receive a double recovery if the assignnments be
conpl etely disall owed.

Vi,
DI SPCSI TI ON

Based on the foregoing, it is hereby ORDERED:

1) The assignnments of clainms in favor of Viking Associ ates,
L.L.C., resulting from Vi ki ng Associ ates' purchase of the clains of
unsecured creditors in this case in 1995, are allowed and enforceable
only to the extent of the purchase prices paid for the individua
cl ai ns.

2) The portions of clainms held by Viking Associates, L.L.C
as assignee, allowed and enforceable by paragraph 1 of this Oder
shal | be subordinated to the paynent of the remaining portions of
the cl ai nms.

3) The clerk shall substitute Viking Associates, L.L.C., as the
hol der of clainms on the clerk's clains register, consistent with this
O der.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dat ed: February 22, 1996
By The
Court:

s/ Dennis D. OBrien

DENNI'S D. O BRI EN
CH EF U. S. BANKRUPTCY JUDGE

1. Hugo A son died on July 7, 1995.

2. Al of the net incone fromthe Partnership was used to pay
down Partnership secured debt. There were no distributions nmade
to partners, but each partner's capital account was credited the
partner's share of net income. This constituted realization of
taxabl e i ncome by the individual partner for the tax period in
whi ch the capital account was credited. M. Drewes had cl ai ned
of f-setting net operating | osses fromprior years against this
taxabl e income for the taxable years 1992 and 1993. No off-set
was available for the year 1994. M. Drewes clains that

i nportant financial information regarding the Partnership,

i ncludi ng i ncome and expenses, was wongfully withheld from him



by the Partnership; thereby interfering with his ability to
properly assess these offers. According to M. Drewes, the only
Partnership financial information that he was able to obtain were
t he annual financial statenments. They were issued several nonths
after the close of the fiscal period to which they pertained.

M. Drewes bl anmes Viking Associ ates, manager of the Partnership,
for refusing to provide himcurrent financial information

3. The offer was worth $277, 220, because the total incone tax
liability of the estate attributable to the Jeral dine 4 son
interest in the Partnership for 1994 was $48,882. Viking offered
to pay twenty five-percent, or $12, 220.

4. TCF filed an unsecured claimfor $1,814,850.00; but, no one
seriously considered the claimto be unsecured. See: ftn. 13.
The TCF claimwas fully secured by a second nortgage on Viking
Pl aza Shoppi ng Center Partnership real estate. The TCF cl aim
that was filed in the A son bankruptcy, as an unsecured claim
was based on a personal guaranty of the O sons' on Partnership
secured debt; and, it was a contingent claim

5. Viking Associates, L.L.C."'s Post Hearing Menorandum ftn. 6, p. 4.

6. M. Wentzell was unable to recall who the creditor was, when
asked at the hearing.

7. Motion To Limt Release O Information, filed June 7, 1995,
Exhi bit C.

8. id., Exhibit D

9.1f evidence of anything, the dispute over access to estate
information is nore persuasive evidence of bad faith on the part
of the A sons, since M. Wntzell consistently msrepresented to
the trustee the reasons why he sought the information

10. M. Wentzell did not nmention in the letter that Trustee
Drewes' |ast demand was for $310,000, plus the 1994 tax
liability; or, that Viking Associates had made an offer, val ued
at $277, 220.

11. Reference to the existing tax liability of $61, 500 was
incorrect. The 1994 estate incone tax liability was $48, 882.

12. The A son children were aware that Trustee Drewes had secured an
appraisal in 1992. M. Drewes' initial offer to sell the Jeraldine A son
interest for $622,000 to the Partnership was explicitly based on the
appr ai sal

13. The inference that there would be a pool of creditors
totaling nmore than $5,000,000 in clains to share any estate
dividend was false. In connection with the later notion to

di smss the case, each of the O son children signed an affidavit
stating that Viking Associates had purchased "all of the
creditors clains in the bankruptcy estates of Hugo and Jeral di ne
Oson.” Astipulation filed with the notion listed the clains.
The difference between the $526, 722 and $5, 000, 000 nentioned in
M. Wentzell's two letters, represented fully secured contingent
clains that were identified in paragraph 8 of the stipulation

Vi ki ng Associates quite properly took the position, in connection



with the dism ssal proceeding, that those clainms would not be
entitled to distribution; and, that failure to acquire the
secured contingent clains did not underm ne Viking Associ at es'
assertion that it held the entire unsecured clains constituency
of both estates.

14. The Bankruptcy Code provides Chapters 11, 12 and 13, for
debtors who wi sh to keep their nonexenpt assets through
arrangenents with their creditors. Those Chapters provide for
court supervised procedures, including disclosure and plan
confirmation requirenents, that nmust be conplied with. The
Chapters are designed to assure: the opportunity for full and
infornmed creditor participation; the debtor's conpliance wth
m ni mum performance and di stribution standards; adherence to
priority distribution requirenments; equal treatnent of |ike
clains; and, generally to assure that the statutory rights of al
interested parties are adequately protected.

15. Had the case been disnissed, as requested by Viking

Associ ates and the d sons, the O sons woul d have been enriched by
at | east $388,000; which is the difference between the $455, 000
that the Jeraldine A son Partnership interest sold for, and the
$67,000 that Viking paid for the clains in the estate. Actua
enrichment m ght have been nuch greater, depending on the true
mar ket val ue of the Jeral dine O son Partnership interest.

16. M. Wentzell testified at the hearing that he actually used $265, 000
as the starting figure to calculate an estinmated distribution to creditors,
in the event of sale of the Jeraldine Odson Partnership interest. That
testinmony is inconsistent with his letters to M. Hannaher, Exhibit 2, and
to others

17. The strategy of purchasing clains to take over the estate was
secretively pursued, vis a vis the estate. It is now clear that
Vi ki ng Associ ates was seeking financial information fromthe
estate to facilitate the purchases. But, M. Wntzell repeatedly
m srepresented to M. Drewes the reason for requesting the

i nformation, until after the clains had been purchased. And,
while M. Wentzell testified that he told all creditors, with
whom he dealt, that they should contact the trustee if they had
any questions about the information that he furnished them none
of the letters soliciting clains contains that advice.
Apparently, only one creditor contacted M. Drewes. That
resulted in M. Wentzell's letter to Joseph Truman, in which he
referred to the trustee's estimate of value as "wildly
exaggerated". (Exhibit 6)

18. The Court issued its order directing that the clerk not substitute Viking
Associ ates as the hol der of the assigned clains on the clains register, on

the Court's own initiative. Trustee Drewes had not objected to the
assignments. The order was issued, based on information | earned by the Court
at the hearing, and was intended to stay the substitution pending ful

heari ng. The

Court was concerned regarding the validity of the assignnents, and

concluded that the orderly admnistration of the estate woul d bebetter served
if the substitution not be nmade pending determ nation of validity.

19. Conpletion of the substitution procedure by the clerk, w thout objection
does not constitute a determ nation on the nerits of the assignnment; nor, does



it preclude a later challenge to an assignnment by an interested party. It
does ordinarily allow for orderly adm nistration of estates, especially in the
areas of balloting and distributions.

20. Although Rule 3001 (e)(2) is not a provision of Title 1 1, and the second
sentence of Section 105 arguably does not technically apply to proceedi ngs
under the Rule- the first sentence of Section 105 provides sufficient

aut hority, standing alone, for the Court to inquire into the assignnents here,
outsi de the Rule.

21. As indicated earlier, a debtor has a duty to cooperate with the trustee
in the performance of the trustee's duties. See: 11 U . S. C Section 521(3).



