UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:

Ti not hy Robert O Keefe,
ASF O Keefe Enterprises, LLC and
Carl a Joan Hei nke CHAPTER 13
Debt ors.
Bky. 98-34396

CORDER

This matter cane on for hearing on January 14,
1999, on confirmation of the Debtors', Tinothy
O Keefe and Carla Heinke, Chapter 13 Pl an. Navistar
Fi nanci al Corporation, a secured creditor, objects
to confirmation. Appearances are noted in the
record. The Court, having heard argunents of
council, reviewed the briefs and rel evant records;
and, now being fully advised in the matter, nmakes
this ORDER pursuant to the Federal and Local Rules
of Bankruptcy Procedure.

The Debtors are in the trucking business and own
four trucks as tenants in common. The vehicles were
initially secured under two separate purchase noney
security agreenents w th Navistar Financi al
Corporation. One of the agreenents covered two dunp
trucks, the other covered two sem tractors. Both
obligations were defaulted prior to bankruptcy, and
Navi st ar sought to cross collateralize the
agreenments as a condition of forbearance of
repossessi on.

In connection with that attenpt, Navistar
obt ai ned the signature of Ms. Heinke on a cross
collateralization security agreenment and financing
statements on July 17, 1996. According to Navistar
the signature of M. O Keefe was obtained as wel I,
but not on the same day and not in the presence of
Navi star's officer handling the transaction. The
Debtors deny that M. O Keefe was ever asked to sign
the docunments, and claimthat he did not. Navistar
eventual |y submtted signed docunents to the
M nnesot a Department of Motor Vehicles, and had the
new security interest recorded against the titles to
the four vehicles.

At filing, the dunp trucks were val ued at
$45, 000 each, or $90,000. The sem tractors were
worth $29, 000 each, or $58,000. The bal ance ow ng
on the original dunp trucks note was $64, 653.13, the



bal ance owi ng on the sem tractors note was
$104,668.29. Navistar seeks to utilize the cross
collateralization security agreenent against the
equity that would otherw se exist in the dunp trucks
to apply toward the deficiency on the sem tractor
note. According to Navistar, the allowabl e anmount
of its secured claimas to the dunp trucks is

$90, 000, including $25, 346.87 as an of fset agai nst
the $46, 668. 29 deficiency anticipated after
application of proceeds fromliquidation of the two
sem tractors.

The Debtors claimthat the cross
collateralization security agreenent is
unenf or ceabl e because: 1) under M nnesota | aw al
owners nust participate in the grant and perfection
of a security interest in an encunbering tenant's
interest in a notor vehicle, and M. O Keefe did not
sign the docunents; and, 2) no value was given for
t he agreenent because it was an adhesi on contract
obt ai ned under duress. The Plan treats the all owed
amount of Navistar's secured claimas $62, 000
regardi ng the dunp trucks.

Navi star argues that M. O Keefe did sign the
docunents, but, for purposes of the present
proceedi ngs, the issue is irrelevant. According to
Navistar, it is entitled to have the bal ance
remai ning on the original dunp trucks note applied
to M. O Keefe's tenancy interest valued at $45, 000
first; and then against the tenancy interest of M.
Hei nke. That application results in $25, 346. 87 of
Ms. Hei nke's tenancy interest being available to
cover the cross collateralization agreenment that she
undeni ably signed. Therefore, according to
Navi star, the plan is not confirmabl e because under
t he uncontested facts the plan does not provide for
the payment of the full allowed anmount of Navistar's
secured claim The Court agrees.

The Debtors argue that, under M nnesota |aw, al
owners of an interest in a notor vehicle nust sign
security and perfection docunments in order for a
security agreenent to be enforceabl e against an
encunbering tenant's interest. However, see:
Farmer's Security State Bank of Zunmbrota v. Voegel e,
386 NNwW2d 760 (Mnn. C. App. 1986); In re
Heckmann's Estate, 291 N.W 465 (lowa 1940)

(tenants in commopn can encunber their separate
interests in personal property w thout the
participation of other tenants in the sane
property). The Debtors rely on Mnn. Stat. Section
168A. 18 for their assertion that all tenant owners
of a motor vehicle must join in creating an
effective security interest in one tenant's
interest. The statute provides in Mnn. Stat.
168A. 18, (1) and (2):

If an owner creates a security interest in
a vehicle:



(1) The owner shall inmmedi ately execute the
application in the space provided therefor
on the certificate of title, or on a
separate formthe departnent prescribes, to
nane the secured party on the certificate,
showi ng the nane and address of the secured
party, and cause the certificate,
application, and the required fees and
taxes to be delivered to the secured party.

(2) The secured party shall imediately
cause the certificate, application, and the
required fees and taxes to be nailed or
delivered to the departnent.

Mnn. Stat. 168A 18, (1) and (2) (1990).

The statute does not preclude a tenant in common
from encunberi ng her ownership interest in a notor
vehicle wi thout joinder of other tenants. Under the
undi sputed facts of this case, M. Heinke granted
Navi star a cross collateral security interest in her
interest in the dunp trucks, which was properly

per f ect ed.

The Debtors argue that no val ue was given for
the grant since the agreenent was obtai ned under
duress and was an adhesion contract. However,
agreenments entered under duress caused by one's own
adverse financial circunstances are not
unenf or ceabl e because of the duress. Mrax Chem ca
Products Corp. v. First Interstate Commrercial Corp.
950 F.2d 566 at 570 (8th Cr. 1991); Bond v.
Charlson, 374 NNW2d 423 (Mnn. 1985). Nor is the
cross coll ateral agreenent an adhesi on contract.
Gsgood v. Medical, Inc., 415 N.W2d 896 at 899
(Mnn. . App. 1987) (whether the contract is one
i nvol ving matters of great public inmportance or
practical necessities is an el enent of adhesion
contracts); Schlobohmv. Spa Petite, Inc., 326
N.W2d 920 at 925 (M nn. 1982) (an adhesion contract
is a contract generally not bargained for, but which
is inmposed on the public). Here, the cross
collateralization agreenment was the quid pro quo for
Navi star's forbearance in repossessing the vehicles.
Clearly, value was received by Ms. Heinke for the
grant; and, the agreenment was not an adhesion
contract.

Accordingly, the all owabl e anount of Navistar's
secured claimis $90,000. The Debtors' plan
proposes to pay only $62,000, and is not confirnable
for failure to provide for paynent of the ful
amount of the allowable claim

M.
Based on the forgoing, it is hereby ORDERED t hat
confirmation of the Debtors Chapter 13 plan is
deni ed.

Dat ed: February 4, 1999 By The Court:






