UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In
re: Chapter 7 Case
Kat hl een O d yne, BKY Case No. 3-92-3380
Debt or . ORDER

This matter cane before the court on hearing on objections to
cl ai ned exenpt property by Trustee. Mary Langan appears for
Trustee. Thomas M Brudvig appears for Debtor. Based upon the
files, records, and argunents of counsel, the Court makes its
findings of facts and concl usions of |aw pursuant to the Federa
and Local Rules of Bankruptcy Procedure.

l.
FACTS

Debtor filed for relief under Chapter 7 on June 15, 1992. She
has el ected t he nonbankruptcy exenptions under 11 U S.C. Section
522(b)(2) (A) and has cl ai ned her honestead as exenpt property under
M NN. STAT. Section 510.01.(FNl) The property claimed exenpt

consi sts
of two adjoining five-acre parcels, which are unplatted and | ocated

(FN1) M NN. STAT. 510.01 provides:

The house owned and occupi ed by a debtor as the debtor's dwelling
pl ace, together with the land upon which it is situated to the anmount herein-
after limted and defined, shall constitute the honestead of such debtor and
the debtor's famly, and be exenpt from seizure or sale under |egal process
on account of anyu debt not lawfully charged thereon in witing, except such
as are incurred for work or materials furnished in the construction, repoar
or inprovenment of such honestead, or for services perfonred by |aborers or
servants.

i n Dakota County, Ravenna Township. Debtor's honmestead is |ocated
on one parcel. After filing the petition, Debtor has sold one of
the five-acre parcels. The other, together with her residence, has
been listed with a realtor. (FN2)

The Trustee objects to the exenption as to both lots
contendi ng that the honestead exenption is only available to one
parcel of property; the property consists of two separate building
sites and have not been co-owned historically; the property has



only been co-owned since | 983 when the Debtor purchased the
property; and that, the lots either separately or in the aggregate,
exceed the area limtation i nposed by MNN. STAT. Section 510.02
and should be limted to one-half acre as they are in the laid out
or platted portion of a city. To support this objection, the
Trustee argued, at the hearing, that while the homestead is not
located in a traditional city, the area definitely has a

nei ghbor hood character to it. These characteristics include: the
houses surrounding Debtor's are traditional, not farm houses; there
are no farm buildings or other farmhouses in the i nredi ate area;
and there is no agricultural use in the inmedi ate area. Further,
the Trustee argues the nei ghborhood is posted as "private
property." Because of all of these characteristics, the Trustee
asserts the property is in the "laid out" portion of Ravenna
Townshi p, which Township constitutes a city.(FN3) Evidently, Ravenna

(FN2) Si nce the hearing, the Court has been advi sed that Debtor may
have found a potential buyer for her residence pendi ng approval of financing.

(FN3) Ravenna Townshi p is unincorporated and has approxi mately 2, 300
resi dents.

Townshi p does have town board neetings as well as zoning

ordi nances. Therefore, the Trustee argues, the honmestead exenption
should be limted to one-half acre as provided under M NN STAT
Section 510. 02.

The Debtor contends that the property is not within the laid
out or platted portion of a city and is unplatted real estate. The
fact that there are two separate five-acre parcels, only one of
whi ch contains a house is immterial, she argues. The Debtor
asserts the honestead may consist of two or nore separate
descriptions, parcels or tracts of |land, provided they are so
situated as to occupy one body of |land. Furthernore, the Debtor
purchased the two parcels as one body of |and and has treated the
property as one parcel for homestead property tax classification
pur poses since 1983. The property is listed as a "hobby farm"
wood has been cut on the property; and the Township will not all ow
a home on less than five-acres. Located within a half-mle radius
of Debtor's honestead is a diary farm sheep farm and produce
farm Moreover, the Hastings' nmail man does not deliver mail to her
hone, rather a rural route mail carrier delivers the mail, thereby
adding to the rural nature of the area. Accordingly, Debtor
asserts that she is entitled to the I arger honmestead qualification
of the two adjoining five-acre parcels as provided under M NN.

STAT. Section 510. 02.
.

DI SCUSSI ON

At issue here is whether the Debtor's honestead property is
within the laid out or platted portion of the Gty and whet her
Debtor is entitled to claimboth parcels as her homestead under
M NN. STAT. Sections 510.01 and 510.02. M NN STAT. Section 510.02
provi des:



The honestead may include any quantity of |and not
exceedi ng 160 acres, and not included in the laid out or
platted portion of such place as its area shall not
exceed one-half of an acre.

To determ ne whether the property falls within the laid out or
platted portion of a city, Courts consider if the property has a
rural or urban quality to it. This is a question of fact

determ ned on a case-by-case basis. In re Sybrant, BKY 4-91-2460
(Bankr. D. M nn. Judge Kressel 8/30/91), citing National Bank or
Banhol zer, 69 Mnn. 24, 29, 71 NW 920, 921. (Mnn. 1897). A
parcel located in a city is eligible for larger, rural exenption if
its character is rural regardl ess of whether the surrounding
property has been platted or has beconme part of the urban portion
of the city. In re Omens, 1991 W 53653 (Bankr. D. M nn. 1991),
citing Banhol zer, 69 Mnn. 24, 29, 71 NW 919, 920-21

To ascertain whether Debtor is entitled to both parcels:
"[1]s that it shall be occupied and cultivated as one piece or
parcel of land, on sonme part of which is |ocated the residence.™
Brixius v. Reinrigner, 112 NW 273 (M nn. 1907). In honestead
exenption matters, the Court nust focus on the |aw and facts as
they existed at the tine debtor filed the petition in bankruptcy.
Armstrong v. Peterson (In Re Peterson), 897 F.2d 935, 937 (8th Cir.
[ 990) .

At the time Debtor filed her petition, she owned both parcels
and treated the property as one parcel for honmestead tax
classification purposes. She had been treating both adjoi ning
parcel s as one body of |and since purchasing it in 1983, with one
parcel containing her residence. Based on these factors, Debtor's
two parcels of property at the time of filing the petition was
actually treated as one parcel and should be treated as one parce
for honestead exenption purposes.

Additionally, Debtor's property is nmore rural than urban
Debtor has listed the property as a Hobby Farm (FN4) the property is
unpl atted; the township will not allow a honme on | ess than five-
acres of land; a rural route mail carrier delivers the mail; and,
within a half-mle radius of Debtor's residence three farmng
operations exist. (FN5)

At sone future time, Debtor's property nmay becone urbani zed.
However, this fact is insufficient to deprive Debtor of her
honest ead exenpti on today. (FN6) Therefore, Debtor is entitled to
t he
| arger homestead exenption as provided under M NN. STAT. Section
510. 02 on both five-acre parcels of property.

ACCORDI N&Y, I T IS ORDERED:

(FN4) The fact that one of the parcels was sold and the other placed o
etition was filed is irrelevant becausee the Courion was filed. Additionally
t he honestead exenption applies to proceeds as well. See: M NN STAT. Section
510. 07



(FN5) As Judge Kressel held in Sybrant at p. 7, "Athough Mnn. Stat.
510. 02 may have been witten to protect the famly farnmer, there is no
| anguage in
statute which requires one who clains the |arger exenption to farmthe | and.
The only statute requirenent is that the land not be laid out or platted in
order for one to claimthe |arger exenption."

(FN6)See: In re Sybrant, at p. 5, 6.

1. The Trustee's objections as to Debtor's claimed honestead
exenption are overrul ed.
2. The Debtor's property legally described as:
The North Half of the Northeast Quarter of the
Sout heast Quarter of the Northeast Quarter of
Section 28, Township 114, Range 16 AND t he
South Hal f of the Southeast Quarter of the
Nort heast Quarter of Section 28, Township 114,
Range 16, Dakota County, M nnesot a.
is exenpt.

Dated this __ day of Novenber, 1992.

Dennis D. O Brien
United States Bankruptcy Judge



