UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Kei t h and Bar bara Nowak,
Case No. BKY 98-32981

Chapter 7 Case
MEMORANDUM

ORDER
Debt or s.

l. I nt roducti on

This matter cane on for hearing on Novenber 4,
1998 in Courtroom No. 228A, U.S. Courthouse, 316
N. Robert Street, Saint Paul, M nnesota, on the
U S. Trustee's notion to dism ss for substanti al
abuse under 11 U S.C. Section 707(b). The U.S.
Trustee was represented by Sarah J. Fagg, and the
Debtors were represented by T. Aiver Skillings.
The Court has jurisdiction over this proceedi ng
pursuant to 28 U . S. C Section 157 and 1334,
Fed. R Bankr.P. 5005 and Local Rule 1070-1. This
is a core proceeding and the Chapter 7 case is now
pending in this Court. The Court, having
considered the briefs of the parties; the
testinmony, exhibits, and argunments offered at
trial; and being fully advised in the matter, now
makes this ORDER

1. Background

Debtors filed their Voluntary Petition for
Chapter 7 protection on May 14, 1998. The Nowak' s
Schedule D lists clains of $2,800, secured by a 1985
Ford Truck, a 1953 Triunph notorcycle(l), and a filter
gueen vacuum Schedul e E shows priority clainms for
unpai d taxes totaling $3,450.96. The Debtors have
32 unsecured clainms totaling $12,911(2) on Schedule F
and concede that their liabilities are primarily
consumner debts for the purposes of a Section 707(b)
analysis. O the total of $12,911, $555 is
apparently for unpaid food purchases, $2,269 for
utilities (including tel ephone and cable TV), and
$5,029 for nedical and prescription expenses rel ated
both to Ms. Nowak's nedical ailnents and the birth
of a grandchild to the Debtors' then 16 year old
daught er.

The Nowaks rent their honme, and with the
exception of a $595 security deposit held by their
| andl ord, have no savings or retirenment accounts.
They had a total of $26 in two bank accounts at the
time they filed their Chapter 7 case. Their 18 year
ol d daughter and 2 year ol d granddaughter also live
with them M. Nowak works full tinme and commutes
over 90 mles a day, Ms. Nowak suffers froma host



of medi cal problens and disabilities which have
prevented her fromworking or, nost recently,
conpl eting a coll ege degree.

[11. Analysis

The Trustee argues that under 11 U S.C Section
707(b) these Debtors have the ability to pay a
substantial portion of their dischargeabl e debt
wi t hout hardshi p.

The case of In re Walton established the rule
inthe 8th Crcuit that "[t]he primary factor that
may indi cate substantial abuse is the ability of the
debtor to repay the debts out of future disposable
income.” In re Walton, 866 F.2d 981, at 984 (8th
Cr. 1989), quoting 4 Collier on Bankruptcy,

707.07, at 707-19 (15th ed. 1988). The Walton court
observed: "[a]lthough the statute does not nandate a
future inconme test, we are satisfied that it does
not preclude the consideration of future income in
giving neaning to the “substantial abuse' standard."”
In re Wlton, 866 F.2d at 984.

In anal yzi ng the schedul es, pleadi ngs, and
evi dence presented at trial, the Court mnust
determ ne what inconme would be available to fund a
hypot heti cal Chapter 13 case for these Debtors, and
what the Debtors' reasonabl e expenses woul d be under
such a pl an.

This construction of Section 707(b)
essentially requires the Bankruptcy Court
to analyze the issue as if this were a
confirmation hearing in a hypothetica
Chapter 13 case, in which the debtor
proposes a plan that provides that
unsecured creditors are to receive
not hi ng by way of distribution. The U S
Trustee is deened to be objecting to
confirmati on under 11 U S.C. Section
1325(b). This provision is the so-called
"best efforts” test; it requires a
debt or, upon chall enge, to denonstrate
that her plan proposes to pay off as nuch
debt as possible during its
admnistration. In re WIlkens, 1997 W
10475745 at 1 (Bankr.D. M nn 1997).

In this case, the Trustee disputes both the
anmount of available income and the appropriate
nmont hl y expenses of these Debtors. Under 11
U S.C. Section 1325(b) "the burden of production
[is] on the debtor, once the trustee or a creditor
has taken the sinple procedural expedient of
objecting to confirmation.” 1d. quoting In re
Sitarz, 150 B.R at 718. But under Section
707(b)(3), "There shall be a presunption in favor of
granting the relief requested by the debtor."” 11
U S.C Section 707(b). 1In short, the Debtors need
to rebut the objections raised by the U S
Trustee's with credi ble evidence. See Id. at 2,



n. 4.
I V. | ncone

The Trustee argues that the Debtors' schedul es
understate the inconme available to fund a Chapter
13 plan. According to the Schedule |I originally
filed by the Debtors, Barbara Nowak receives
$1,072 per nonth in Veterans benefits.(4) Her
husband, Keith Nowak, |isted $3,318 per nonth of
gross income on Schedule | but the Trustee
concedes that the correct figure is $3,000.

Ms. Nowak's receipt of $1,072 was based on
her ongoi ng college enroll nent. Ms. Nowak
testified quite credi bly about her desire to
conpl ete her coll ege degree so that she may find
enpl oyment suitable to her disabilities and
drawi ng on her life experiences. She has decided,
after consulting with her doctors, that for
medi cal reasons it is inpossible to conplete her
degree at this tine. Because Ms. Nowak's
disabilities and various nedi cal conditions
prevent her from going to school she now receives
only $444 in nonthly support paynents. After
reducing M. Nowak's $3,000 nonthly salary by $305
(federal w thholding taxes); $135 (state
wi t hhol di ng taxes); and $229.50 (FICA), the total
i ncome avail able under a Chapter 13 plan woul d be
$2,774. 50.

V. Expenses

The U S. Trustee disputes expenses
claimed on the Debtors' Schedul e J, which as
originally filed on May 14, 1998, detailed $3,134
of nmonthly expenses. In addition to the expenses
chal l enged by the U S. Trustee, the Debtors placed
a nunber of expense itens in contention with their
response to the U S. Trustee's notion and
testinony at trial.

Schedul e J indicates nonthly electricity and
heati ng expenses of $353 per nmonth, this anmunt
i ncl udes paynents the Debtors were maki ng on an
out standing NSP bill before the bankruptcy filing.
Testinmony at the hearing established the October
NSP bill at $77, the amount varies with seasona
energy use. In calculating a hypothetical Chapter
13 expense budget the Court will assume an average
nmont hly expense of $100 for heating and
electricity.(5)

The Trustee al so chall enges the Debtors
expenses for food and clothing. The Debtor's
testinony convinces the Court that $130 per nonth
for clothing is reasonable for this couple, as is
$400 per month for food(6), particularly in light of
M's. Nowak's special dietary restrictions.

The Debtors claima $100 nonthly expense for
cable TV. Although the Court recognizes that
these Debtors live in a rural location with
l[imted recreational opportunities, this figure



seens excessive. Ms. Nowak testified that the
cabl e TV expense included a nunber of prem um
stations as well as occasional pay for view

nmovi es. The Debtor's schedul es already contain a
$150 nonthly expense for recreation and
entertainnent. "The governing | aw does not
require the proverbial existence in a dusty
garret, . . . but it does contenplate sone belt
tightening.” In re Mathes, W 1055813 at 3
(Bankr.D.M nn. 1996). The Court will allow a $60
dol I ar cable TV expense and the $150 for
additional recreational and entertainment
expenses.

The final budget categories disputed by the
U S. Trustee involve transportati on expenses. As
previously noted, M. Nowak commutes over 90 mles
per day in a 1985 Ford pickup with high ml age.
The debtors anticipate having to replace this
vehi cl e and include a $200 expense for the
purchase of a replacenent, albeit, used vehicle.
The U.S. Trustee concedes that $200 is a
reasonabl e nonthly payment for a replacenent
vehicle. The U S. Trustee does not agree,
however, that Ms. Nowak shoul d have her own
vehicle until such tine as she conpl etes her
col | ege education and takes a job. This position
i s not reasonabl e.

The Nowak's hone is ten mles outside the city
of Mankato, Ms. Nowak testified that in the past
she has borrowed her nother's car to attend
col | ege and nake ot her necessary trips.

Apparently the borrowed car is even ol der than the
Nowak's vehicle, irrespective of the car's age,
the Debtor's credible testinony was that this
arrangenent with her nother is no | onger possible.

Assumi ng that Ms. Nowak woul d not go back to
school during the pendency of a Chapter 13 plan
her need for her own vehicle is stil
consi derable. (The renote |ocation of her hone
makes conpleting a coll ege degree w thout her own
vehicle inmpossible). Ms. Nowak's mnedica
chal | enges, both physical and psychol ogi cal
require frequent visits to health care
professionals. She testified that she neets
weekly with a psychol ogi st i n Mankato, and nonthly
with a psychiatrist at the M nneapolis Veterans
Hospital (a round trip of over 150 miles). Ms.
Nowak al so has any nunber of orthopedi c and denta
probl ens which require frequent visits to various
doctors and other health care providers. Ms.
Nowak has no nedi cal insurance, although her
veteran status entitles her to free care at the
Vet erans' Hospital. She takes a nunber of
prescription drugs which are apparently di spensed
at the M nneapolis Veterans' Hospital. In
addition to the considerable health rel ated
reasons which require Ms. Nowak's regul ar access
to a second vehicle, Ms. Nowak is also
responsi bl e for househol d shoppi ng.

G ven the Nowak's need for two vehicles the



court would allow an additional $200 nonthly
paynment for purchase of a newer, nore reliable
vehicle for M. Nowak's use. The Nowak's stil
have at |east six $200 paynents remai ning on the
1985 Ford, the pickup can beconme a second vehicle
used by Ms. Nowak. The court will increase the
auto insurance anount to $75 per nonth to reflect
the likely requirenent that financing an
addi ti onal vehicle purchase will require increased
i nsurance coverage and costs. Finally, the $300
transportati on expense seens quite reasonable for
a famly driving two to three thousand mles per
nont h.

The debtors clai mnonthly expenses of $50 for
medi cal and dental expenses, and zero for health
insurance. It is unclear if M. Nowak receives
heal th coverage fromhis enployer, Ms. Nowak has
no heal th coverage other than her veteran
benefits. Ms. Nowak provided considerabl e
testimony about the various treatnments and
nmedi cati on her nedical conditions necessitate. In
l'ight of that testinony, the scheduled $50 is
conpl etely inadequate.(7) There is also no provision
in the schedules submitted to pay for dentures for
M's. Nowak. The Court will adjust this budget
amount to a nore realistic $200 per nonth.

Wth the adjustnments di scussed above the
Debtors' monthly expenses under a Chapter 13 case
woul d be as foll ows:

Rent $595
Electricity and heating $100
Tel ephone $100
Cabl e $60
Gar bage $50
Home Mai nt enance $75
Food $400
C ot hing $130
Laundry $50
Medi cal and dent al $200
Transportation $300
Recreation, clubs and entertai nnent,
newspapers, magazi nes $150
Charitable contributions $50
Renter's insurance $36
Aut o i nsurance $75
Exi sting truck |oan $200
Loan for replacement vehicle $200
G ooni ng $50
Tot al $2, 821

Since the Debtors' nmonthly expenses under a
Section 1325 anal ysis ($2,821) exceed the
avai |l abl e incone ($2,774.50), these Debtors do not
now have the ability to fund a Chapter 13 plan
Since the existing 1985 Ford pickup loan will be
paid off in six nmonths, it appears that there
coul d be $153.50 available to fund a Chapter 13
pl an beginning in the seventh nonth. This
$153.50, for the renmining 30 nonths of the 36



mont h pl an proposed by the U S. Trustee, would
total $4,605, or 36% of the Debtors' unsecured
debt s.

VI. Substantial Abuse Anal ysis

The U S. Trustee points to In re Mathes as
authority for the dismssal of this case for
substantial abuse. Mathes, 1996 W. 1055813. 1In
Mat hes the court found substantial abuse under
Section 707(b) where "a Chapter 13 case could
produce a m ni mrum di vi dend of approxi mately 35
percent to unsecured creditors.” 1d. at 4. The
District Court of Mnnesota affirmed noting:

"In this Grcuit, there is no clear
cut formula or quantitative, threshold
percent age of debt that must be repaid
under a Chapter 13 plan in order to
constitute grounds for dismssal for
"substantial abuse.” Rather, (and until
such a threshold is articul ated),
Bankruptcy Courts are to use their best
judgnment to determ ne what repaynent
percentage i s appropriate on a case-by-
case basis. Mithes v. Stuart (In re
Mat hes), Civil File No. 3-96-906, slinp.
op. (D.Mnn. July 2, 1997), (citation
omtted).

In di scussing the substantial abuse standard
of Section 707(b), the 8th Grcuit inIn re Walton
explains that the "legislative history indicates
that the anmendnents to the Code were ai ned
primarily at stemming the use of Chapter 7 relief
by unneedy debtors.” In re Walton, 866 F.2d 981
983 (8th Gr. 1988). That is not the case here.

Unli ke the debtor in Mathes, who had
accumul ated substantial credit card debts to live
substantially beyond his nmeans, the Debtors in
this case seek bankruptcy protection from
unsecured debts which arise largely from nedica
expenses, food purchases, and hone utility
expenses. The Nowaks are nore like the debtors in
In re Renner, where the court found:

The Debtors' financial situation
appears to be the result not of
i rresponsi bl e consunmer spendi ng, but
rather a result of unfortunate health
problems. Although there is a nonthly
budget excess which could be presently
used to retire substantially all of their
unsecured debt in a short period of tine,
this court does not believe their
prospects for lasting incone stability
are particularly good nor does it believe
that repaynent would be prudent in view
of the future. . . . This court believes
t hat what now appears as di sposabl e



di scretionary income will quite soon turn
out to be critically necessary. From
their schedules it appears that the
Debtors presently have no savings of any
kind. This court believes it would be
prudent for themto save what they can
now as a cushi on agai nst the future which
may bring with it considerabl e
unanti ci pated expenses not the |east of
which will be unreinbursed nedi cal
expenses. In re Renner, 70 B.R 27, at
29 (Bankr.D. N D. 1987).

In addition to the uncertainty of the Nowak's
ongoi ng nedi cal expenses, the Debtors cannot
ignore the plight of their 18 year ol d daughter
and two year old granddaughter, who |ive at hone
with mnimal financial resources. Although the
U S. Trustee argues that they have no | ega
obligation to support these fam |y nenbers:

The basic factual issue for the

di scretion of the Court to set upon is
whet her the total picture is abusive.

The factual problemis that the U S
Trustee wi shes, without nalice
af oret hought, to inpose its mndset on
the Iives of those who file bankruptcy.
. we say with great enphasis that a
famly has the basic human right of
keepi ng at honme even a problemchild[.]"
Inre Zaleta, 211 B.R 178, at 181
(Bankr. Pa. 1997).

There is no abuse evident in this case. A
revi ew of the unsecured debts shows no extravagant
lifestyle decisions, but a hard working famly
wi th unpai d nedi cal, food, and househol d expenses.
"[ T] he bankruptcy court may al so consider the
debtor's good faith and uni que hardshi ps, so that
t he bankruptcy court is not required to disnmiss a
debtor's chapter 7 sinply because the debtor has
the naked ability to fund a chapter 13 plan. U S
Trustee v. Harris, 960 F.2d 74 at 75 (8th Gir.
1992).

VI,

Based on the foregoing, It is hereby ORDERED:
The U S. Trustee's notion to dism ss under 11
U S.C. Section 707(b) is denied.

Dat ed: January 11, 1999 By the Court

Dennis D. O Brien



Chief U S
Bankr upt cy Judge

(1) The schedul es indicate no paynents for a

not orcycl e | oan, testinony indicated that the

not orcycl e was provi ded as additional security on
the truck I oan.

(2) The Debtor, Barbara Nowak, testified that one
$223 debt was inadvertently listed twi ce on
Schedule F. The original schedule listed 33
debtors for a total of $13,134.

(3) 707. Dismssal

(b) After notice and a hearing, the court, on its
own notion or on a notion by the United States
trustee, but not at the request or suggestion of any
party in interest, may disniss a case filed by an

i ndi vi dual debtor under this chapter whose debts are
primarily consuner debts if it finds that the
granting of relief would be a substantial abuse of
the provisions of this chapter. There shall be a
presunption in favor of granting the relief
requested by the debtor. In maki ng a determ nation
whet her to dismss a case under this section, the
court may not take into consideration whether a
debt or has made, or continues to nmake, charitable
contributions (that neet the definition of
"charitabl e contribution" under section 548(d)(3))
to any qualified religious or charitable entity or
organi zation (as that termis defined in section
548(d) (4)).

(4) Although these paynents are |listed as exenpt
on the Debtors' Schedule C (under 11 U. S.C
Section 522(d)(5)), the paynents are included in
eval uating the Debtors' ability to pay under
Chapter 13. See, In re Koch, Stuart v. Koch, 109
F.3d 1285, at 1288-1290 (8th Cr. 1997).

(5) Debtor Barbara Nowak testified that the NSP
bill averages $100 per nmonth with the |last bil

$77. Schedule F al so shows debts to Interstate
Power, M nnegasco, and Kaduce Pl unbi ng and
Heating. Although the court adapts the Debtors
figure, it seens likely that in a real Chapter 13
case that the Debtors would spend nore than $1, 200
a year inutility bills.

(6) See Inre WIlkins, 1997 W. 1047545,

<<htt p: //ww. rmb. uscourts. gov/ BankWeb1/ Court Dat / op
i nions/wi | kins.gfk>> a 1997 case where Judge

Ki shel allowed that for a single person "$300.00
per nonth for groceries, and $75 per nonth for

cl ot hi ng purchases, is anple to maintain the
standard of living that Section 1325(b)(2)(A)
contenpl ates. ™ 1d.

(7) Ms. Nowak testified that she receives






