UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: BKY 4-96-7257

CHARLES ROBERT NI ELSEN and
LEANN NI ELSEN
MVEMORANDUM ORDER OVERRULI NG
Debt ors. TRUSTEE' S OBJECTI ON TO CLAI MED
EXEMPT PROPERTY

At M nneapolis, Mnnesota, January 5, 1998.

The above-entitled matter came on for hearing before the
undersigned on the Chapter 7 Trustee's objection to certain
exenptions clainmed by the Debtors. Appearances were noted in the

record.

BACKGROUND

The Debtors in this case, Charles and Leann N elsen, filed a
Chapter 13 case under the United States Bankruptcy Code which was
| ater converted to Chapter 7. On their anended Schedule B, the
Debtors list ownership interests in two ERI SA-qualified pension
pl ans: Charles' Retirenent Account through Deluxe Printing val ued
at $277,466.00 (the Deluxe account); and Leann's Enployer Funded
401k t hrough Jack Pi xl ey Sweeps (the Pi xl ey Sweeps account) val ued
at $1, 266. 00. In addition, the Debtors list the follow ng non-
ERI SA-qual i fied Individual Retirenent Accounts (IRAs), which they
have clai ned as exenpt under Mnn. Stat. 8§ 550.37, Subd. 24(2):

a. Charl es' Anmerican Bank |IRA ($2,596.00) and his
Aneri can Funds | RA ($17, 386.00); and



b. Leann's Anerican Bank |IRA ($2,352.00) and her
Anerican Funds | RA ($16, 761. 00).

M nn. Stat. 8§ 550.37, Subd. 24(2), provides that the foll ow ng
property is exenpt fromthe clainms of creditors:
The debtor's right to receive present or future paynents,

or paynents received by the debtor, under a stock bonus,
pension, profit sharing, annuity, individual retirenent

account, individual retirenent annuity, sinplified

enpl oyee pension, or simlar plan or contract on account

of illness, disability, death, age, or | ength of service:
* * %

(2) to the extent of the debtor's aggregate interest
under all plans and contracts up to a present val ue of
$30, 000' and additional amounts under all the plans and
contracts to the extent reasonably necessary for the
support of the debtor and any spouse or dependent of the
debt or.

MNN. STAT. 8§ 550.37, Subd. 24(2) (Supp. 1997) (enphasis added).?

This figure has been adjusted upward to $51,000. See MNN.
STAT. 8§ 550. 37 note (Supp. 1997).

’Subd. 24(1) of Mnn. Stat. 8 550.37 further excepts such
paynments or rights to paynent:

(1) to the extent the plan or contract is described in
section 401(a), 403, 408, or 457 of the Internal Revenue
Code of 1986, as anended, or paynents under the plan or
contract are or wll be rolled over as provided in
sections 402(a)(5), 403(b)(8), or 408(d)(3) of the
| nternal Revenue Code of 1986, as anended,; S

MNN. StaT. § 550. 37, Subd. 24(1) (Supp. 1997). |In Subd. 24(1) and
(2), the M nnesota Legislature attenpted to provi de Debtors with an
option. They could exenpt either: (1) all their enployer qualified
pensi on, profit sharing, and stock bonus plans (8§ 401(a)); enpl oyee
annuities (8 403); IRAs (8 408); and deferred conpensation plans
arising fromenpl oynent with state and | ocal governnents (8 457) in
an unlimted amount; or (2) rights to retirenent benefits of al

ki nds (whether identified in Subd. 24(1) or not) up to a stated
amount. |In Estate of Jones by Blunme v. Kvame, 529 N.W 335, 338-
39 (Mnn. 1995), the M nnesota Suprene Court declared Subd. 24(1)
of Mnn. Stat. 8 550.37 unconstitutional because it violated
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Article I, 8 12 of the Mnnesota Constitution, which allows the
Legi sl ature to provi de exenptions fromcreditor collectiononly for
a "reasonabl e anount of property."” Because Subd. 24(1l) exenpted
benefits in an unlimted anount, it was held unconstitutional.
Based on the doctrine of severance to preserve constitutionality,
however, the court held Subd. 24(2) of 8§ 550.37 constitutional.
The court specifically acknow edged that its decision neant that
ERI SA-qualified plans would continue to be entirely exenpt as
dictated by ERISA's anti-alienation provisions and preenption,
while the exenption provided to IRAs would be |imted to the
i ndexed $30, 000, plus an anount reasonably necessary for the
support of the debtor and the debtor's dependents. The court said:
: because of the breadth of ERI SA's preenption,
debtors can potentially shield assets over and above
those necessary to support thenselves and their
dependent s. This allows for an exenption beyond that
which the public policy wunderlying the exenption
requires. Moreover, it unfairly precludes legitimte
creditors from satisfying a judgnent, even though the
debtor could afford to satisfy the judgnent wthout
j eopardi zi ng the support of the debtor or the debtor's
spouse and dependents. Therefore, while the M nnesota
Constitution dictates the result we have reached, for the
policy reasons articulated, we also believe this result
is the fairest. Al t hough Congress has not chosen to
pursue the fairest result, the Mnnesota Constitution
directs us to pursue it within the present statutory
f ramewor k.
Id. at 339. The Kvamme court sustained the trial court's
determnation that a debtor's $51,900 IRA account was not
reasonably necessary for the support of the debtor or the debtor's
dependents. This was consistent withits ruling that "under cl ause
(2), in this case and in future cases, the sum of all plans is
exenpt up to an i ndexed $30, 000, plus additional anmounts under all
the plans and contracts to the extent reasonably necessary for the
support of the debtor and any spouse or dependents of the debtor."
Id. at 339 (enphasis added). Community Bank Henderson v. Nobl e,
552 NW2d 37 (Mnn. App. 1996), followed Kvame in hol ding that
ERI SA-qual i fi ed pl ans were governed by ERI SA' s preenption and anti -

al i enation provisions. More recently, the Mnnesota Court of
Appeals has narrowWy construed the statutory |anguage exenpting
"additional anpbunts . . . to the extent reasonably necessary for

the support of the debtor and any spouse or dependent of the
debtor” as allow ng an exenption (of non-ERI SA plans) solely for
the debtor's (and the debtor's spouse or dependent's) needs at
retirenent. See Halliday v. Halliday, No. C4-96-2347, 1997 W
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On June 5, 1997, | held that, in a Chapter 7 case, when
determning whether a debtor's non-ERISA-qualified plans or
contracts (such as IRAs) can be exenpted under Mnn. Stat. 8§
550. 37, Subd. 24(2), ERI SA-qualified plans, while clearly not

property of the bankruptcy estate (see Patterson v. Shumate, 504

U S 753 (1992)), nust be included when calculating the debtor's
"aggregate interest under all plans and contracts."” | set for
evidentiary hearing the question of whether the Debtors' four |RAs,
when conbined with the ERI SA-protected Deluxe account and Jack
Pi xl ey account, nmet the test set forth in Mnn. Stat. 8§ 550.37,
Subd. 24(2). | subsequently held an evidentiary hearing, and by
order dat ed Novenber 25, 1997, sustained the Trustee's objectionto
Charles' clainmed exenption of Charles' |RAs. My findings and
conclusions, read into the record, were that the present val ue of
Charl es' "aggregate interest under all plans and contracts,” which
i ncluded his Deluxe Account, exceeded $51,000, plus an anount
reasonably necessary for the support at retirenment of Charles and

hi s only dependent, Leann.® At the conclusion of the hearing, the

396233, at *1 (Mnn. App. July 15, 1997).

This order is now on appeal to the United States District
Court for the District of Mnnesota. On August 7, 1997, the United
St at es Bankruptcy Appellate Panel for the Eighth Crcuit remanded
to me ny prior February 6, 1997, order in which | had found that
Debtors' original Chapter 13 Plan was proposed in bad faith. See
In re N elsen, 211 B.R 18 (B.AP. 8h Cr. 1997). The BAP
deci sion specifically instructed nme to consider Debtors' nodified
Chapter 13 Pl an. On Qct ober 22, 1997, |1 held an evidentiary
heari ng and subsequently issued an order denying confirmation of
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Debtors' nodified Chapter 13 Plan based on findings that the
Debtors' Plan did not neet the best interests of creditors test
under 11 U . S.C. 8§ 1325(a)(4). The evidence before nme on Cctober
22, and that before me on Novenmber 25, was essentially the sane
(with the exception of certain expert testinony) and ny reasoning
for denying the Debtors' clained exenption for Charles' |RAs was
presaged by and virtually identical to nmy reasons read into the
record at the confirmation hearing. | concluded, at both the
confirmation and exenption hearings, that Charles had not
denonstrated that his I RAs were reasonably necessary to neet the
retirenment needs of hinself and Leann. Basically, | found that,
with only nodest investnment returns, Charles woul d have sonet hi ng
close to or in excess of $500,000 in the Deluxe Account at
retirement and both debtors could confortably live out their
retirement on that anount, especially in light of their nodest
lifestyle. They did not need Charles' IRAs in addition to his
Del uxe account.

At the confirmation hearing, the evidentiary hearing, and
again in noving for a stay pending appeal of ny decision with
respect to Charles' |IRAs, Debtors' counsel asserted that the BAP
had "signal ed" its decision on this issue when two BAP j udges nade
corments from the bench during oral argunent on appeal from ny
February 6, 1997 order denying confirmation of Debtors' original
Chapter 13 Plan. Counsel has asserted that one BAP judge stated
"Why is the trial judge referring to debtor's ERI SA pl an?" Anot her
is said to have stated that | nust ignore the ERI SA plans entirely.
| do not know whet her such comments were nmade, but |lest it appear
that | have ignored any BAP "signal,"” | note that conments fromthe
bench at oral argunment are not part of any court ruling. Further,
nothing in the BAP' s opi nion so stated. Mst inportantly, although
such statenents are correct in the context of deciding whether
ERI SA-qual i fied plans are excluded fromthe bankruptcy estate (an
i ssue that was clearly decided by Patterson v. Shunate), we are not
dealing with that issue in this case. Rather, the question in this
case is how one should interpret the |anguage of Mnn. Stat. 8§
550. 37, Subd. 24(2), when determ ni ng whet her the Debtors' | RAs are
exenpt property. That statute requires the inclusion of "all plans
and contracts" when calculating whether the Debtors' clained
exenption exceeds the maxi mum exenption anount. |t does not say
"all non-ERI SA-qualified plans and contracts.” As originally
witten, wth the inclusion of Subd. (1), Mnn. Stat. 8
550.37(24)(2) clearly contenpl ated t hat ERI SA-qualified pl ans woul d
be i ncl uded when naki ng t he cal cul ati on. Kvamme, whil e recogni zi ng
t he conpl ete protection af forded ERI SA-qual i fi ed pl ans, nonet hel ess
makes cl ear that for purposes of meking the cal cul ati on under M nn.
Stat. 8§ 550.37, Subd. 24(2), all plans neans all plans, whether
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Trustee asserted that she was also objecting to Leann's cl ai ned
exenption for her IRAs. | asked the parties to brief the issue and
reserved ruling on the question of whether Leann's |IRAs were
exenpt .

Currently the sole issue before nme is the one | left for
decision until further briefing: the Trustee's objectionto Leann's
claim of exenption for Leann's IRAs. The two |IRAs are owned by
Leann in her own nanme and total $19,113.00. Although the Trustee
concedes that the present value of Leann's Pixley Sweeps account
and her IRAs falls well within the perm ssible $51,000-plus limt
of Mnn. Stat. 8 550.37, Subd. 24(2), the Trustee argues that
Leann's "aggregate interest under all plans and contracts" exceeds
the anount allowed by Mnn. Stat. 8§ 550.37, Subd. 24(2), because:
(1) Leann has a "marital property" interest in Charles' Deluxe
account under Mnn. Stat. 8§ 518.54, Subd. 5; or (2) the Enpl oyee
Retirement I ncome Security Act (ERI SA) provides Leann with a future
interest in Charles' Deluxe account under 29 U. S.C. § 1055. In
ei ther case, the Trustee asserts, Charles' Del uxe account shoul d be
i ncl uded i n maki ng the cal cul ati on for Leann under 8 550.37, Subd.

(24)(2).

ERI SA-qual ified and exenpt from attachnment, or not. Not hing in
this construction of the statute does violence to nor is any way
inconsistent, with the Suprenme Court's Patterson decision. I n
fact, such construction is perfectly consistent with Patterson.
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DI SCUSSI ON

| . THE " MARI TAL PROPERTY"  ARGUVENT

The Trustee first argues that Charles' Deluxe account
constitutes "marital property"” under Mnn. Stat. 8§ 518.54, Subd. 5,
and that Leann therefore has a vested interest in the account that
causes her "aggregate interest under all plans and contracts" to
exceed the maxi num exenpti on anount all owed under 8 550. 37, Subd.
24(2). This argunent nmay be quickly dism ssed, however, as it is
clear that Mnn. Stat. 8§ 518.54, Subd. 5, does not create rights to
“marital property” outside the context of marital dissolution
pr oceedi ngs. I ndeed, in a conprehensive and well-reasoned
deci sion, Judge Kressel recently held that Mnn. Stat. § 518. 54,
Subd. 5, does not create vested property rights in married debtors
for purposes of determ ning exenptions in bankruptcy. See In re
Johnson, No. 97-40241, slip op. at 5 (Bankr. D. Mnn. June 25
1997). In Johnson, married Chapter 7 debtors filing jointly sought
to apportion the value of their clainmed exenpt property between
their respective bankruptcy estates using Mnn. Stat. § 518. 54,
Subd. 5. Stating that "no M nnesota court has concl uded that M nn.
Stat. 8§ 518.54, subd. 5, vests ownership interests for purposes

ot her than marri age di ssol ution,"” Judge Kressel concl uded that "the

mere classification of property as ‘'marital property' is
[in]sufficient to create cognizable property rights.” 1d. This
Court agrees with the analysis of the Johnson Court. Therefore



Mnn. Stat. 8 518.54, Subd. 5, does not provide Leann with a vested
property interest in the husband' s Deluxe account. For this

reason, the Trustee's first argunent nust fail.

1. THE " SURVI VORSH P | NTEREST" ARGUVENT

The Trustee next argues that Charles’ Del uxe account shoul d be
included in cal cul ati ng Leann’ s “aggregate i nterest under all pl ans
and contracts” because the provisions of 29 U S. C. § 1055 grant
Leann a right of survivorship in her husband's ERI SA-qualified
pensi on plan, without regard to any state law “marital property”
provi sions. According to 29 U.S.C. 8§ 1055(a):

Each pension plan to which this section applies shal
provi de that - -

(1) in the case of a vested participant who
does not die before the annuity starting date, the
accrued benefit payable to such participant shal
be provided in the formof a qualified joint and
survivor annuity, and

(2) in the case of a vested participant who
di es before the annuity starting date and who has a
surviving spouse, a qualified ©preretirenent
survivor annuity shall be provided to the surviving
spouse of such participant.

29 U S.C. § 1055(a) (Supp. 1997). The statutory object of this
provision is to ensure a stream of income to surviving spouses of

ERI SA-qual i fied plan participants. Boggs v. Boggs, 117 S. Q.

1754, 1761 (1997). To carry out this purpose, 8§ 1055(a) nandates
that a survivor’s annuity be provided, not only where a parti ci pant
dies after the annuity starting date, but also if the participant

dies before then. 1d. Furthernore, 8 1055(c)(2) provides that,
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absent certainlimted circunstances, the provision of asurvivor’s
annuity may not be waived by the participant unless the spouse
consents in witing to the designation of another beneficiary,
whi ch designation also cannot be changed w thout further spousal
consent witnessed by a plan representative or notary public. [d.
Thus, absent a valid waiver of the survivor’s annuity, the only way
that the spouse of a vested participant of an ERI SA-qualified plan
would not be entitled to a survivor’s annuity would be if the
nonparti ci pant spouse predeceases the plan participant. See id. at
1766-67 (stating that the surviving spouse annuity provisions of
ERI SA reinforce the conclusion that Congress was concerned wth
providing for the |iving).

Thus, assum ng Leann has not waived her right to a survivor's
annuity,* she is entitled to receive future paynents under the
Del uxe account in the event she outlives Charles. Notw thstanding
the existence of this contingent right of survivorship, however,
Leann' s spousal interest in Charles' Del uxe account is not properly
i ncluded i n her bankruptcy estate, exenpted by her, or included in
the cal culation under Mnn. Stat. 8 550.37, Subd. 24(2). It is
axiomatic that property of the estate includes virtually all |egal
and equitable interests owned by a debtor. 11 U.S.C § 541(a).

This definition is broad, to be sure. Certain specific interests

“The record does not refl ect whet her Leann has executed a valid
wai ver of her spousal interest in the Deluxe Printing retirenent
pl an.



which may accrue in the future are specifically included. See,
e.g., 8 b541(a)(9H). Nevertheless, it is further axiomatic that,
with certain specific exceptions articulated by the Bankruptcy
Code, only property that is owned by the debtor as of the
commencenent of the case nmay constitute property of the estate and
may be exenpted. Consistent with this concept, Mnn. Stat. 8§
550. 37, Subd. 24(2) refers to the debtor's right to receive present
or future paynents. Leann's survivorship interest in her husband's
ERI SA-qualified retirenent plan is not a presently vested property
right. She neither owns nor possesses it to the exclusion of
ot hers; nor coul d she assign, convey, or alienate the survivorship
interest in the Deluxe account. 29 U.S.C. 8§ 1056(d)(1); Bogas
supra. Because Leann's right to paynent wunder the plan is
conti ngent upon the happening of an uncertain future event which
may never occur (Leann outliving Charles), It would be
i nappropriate to include such anounts when valuing property
interests for purposes of determ ning exenptions.

Therefore, since the value of Leann's "aggregate interest” in
her |1RAs, when aggregated with her ERISA-qualified plan, is
conceded to be well withinthe limtations of Mnn. Stat. § 550. 37,
Subd. 24(2), Leann's right to receive future paynents under her

| RAs i s exenpt.
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Accordingly, I'T 1S HEREBY ORDERED THAT t he Trustee's objection
to the clainmed exenption of Leann Ni el sen to her Anerican Bank | RA

and her Anerican Funds | RA is OVERRULED.

Nancy C. Dreher
Uni ted States Bankruptcy Judge

11



