UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

CHARLES ROBERT NI ELSEN and
LEANN JEAN NI ELSEN, BKY 96-47257

Debt or s.
DLC | NVESTMENTS AND LARRY PAUL,
Plaintiffs, ADV 98-4114
V. -

CHARLES ROBERT NI ELSEN and

LEANN JEAN NI ELSEN, VEMORANDUM ORDER
DENYI NG MOTI ON FOR
Def endant s. SUMVARY JUDGVENT

At M nneapolis, Mnnesota, July 9, 1998.

The above-entitled matter cane on for hearing before the
undersigned on July 8, 1998, on a notion by Plaintiffs, DLC
| nvestnents and Larry Paul (DLC) for summary judgnent. Joel
Ander son appeared for Plaintiffs, DLC, Defendants Charles Ni el sen
and Leann N el sen (Debtors) represented thenselves pro se. After
hearing the argunents and studying the record, the Court has
determ ned to deny the notion:?

FI NDI NGS OF FACT?

! As indicated in footnote 3, | am convinced that neither
side in this case has clearly focused on the | egal standards to
be applied. As a consequence, rather than sinply denying the
nmotion | amproviding the parties with a | engthy nenorandum whi ch
| hope (perhaps in vain) will provide enough guidance to all ow
the trial to be conducted in a sonmewhat sensible manner.

2 The facts recited are undi sputed. Pursuant to Fed. R
Bankr. P. 7056(d) these recited facts will be deened to exi st



On April 8, 1993, Debtors and DLC entered into a conti ngent
purchase agreenent concerning property |ocated at 16409 Crosstown
Boul evard, City of Andover, Anoka County, M nnesota. The terns
of the purchase agreenent included a sale price of $188,000 to be
pai d as $1, 000 earnest noney, $135,000 financing, and $52, 000
cash due on or before May 28, 1993, the date of closing. 1In
addition, the purchase agreenent specified that it was subject to
a 48-hour contingency addendum which allowed DLC, the Seller, to
continue to seek a noncontingent offer on the property.

The conti ngency addendum specified that the agreenent was
contingent on Debtors entering into a valid purchase agreenent
for the sale of their property located at 210 McCann, Anoka,

M nnesota, on or before May 28, 1993. 1In the event such a valid
purchase agreenment was not signed by that date, the contingent
purchase agreenent for DLC s property was to be null and void
and the earnest noney refunded to Debtors. DLC had the right to
i nsist on renoval of the contingency by serving Debtors with a
witten demand. |If Debtors could not conply with the requirenment
to renmove the contingency within 48 hours of service, the
Purchase Agreenent was to be null and void and the earnest noney
refunded to Debtors. 1In order to renove the contingency, Debtors
had to respond within 48 hours by furnishing a valid purchase

agreenent for sale of their current hone. The purchase agreenent

wi t hout substantial controversy for purposes of trial.
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contained further detailed requirenents as to precisely what
Debt ors needed to show to renove the contingency.
On May 4, 1993, DLC received a noncontingent offer froma
third party. On May 5, 1993, DLC served a "Request for Renpbva
of Contingency" on Debtors. On May 6, 1993, Debtors served a
"Notice of Intent to Renove Contingency." Acconpanying their
noti ce was a docunent entitled Guaranteed Sal es Agreenent, dated
May 6, 1993, which provided that their agent, Counselor Realty,
woul d purchase Debtors' property and a letter fromthe |Individual
Trust ee of Del uxe Enpl oyees Retirenent Plans stating that
Plaintiff Charles Nielsen was qualified to w thdraw approxi mately
$50,000 fromhis retirement plan under the hone purchase
provi sion of the plan. The Guaranteed Sal es Agreenent provided
that the closing date woul d be noved back to June 15, 1993.
Debtors delivered the Notice of Intent to Renpbve Contingency
and acconpanyi ng docunents to DLC s |isting agent on May 6, 1993.
He, however, told themand their real estate agent that he did
not think the Guaranteed Sal es Agreenent was a valid purchase
agreenent. Debtors then stated that Debtors were wlling to
change the terns of the CGuaranteed Sal es Agreenent before the
contingency deadline expired on May 7, 1993, at 10:00 a.m, if
DLC opposed any of the terns, including changing the closing date

to June 15, 1993.



DLC determ ned that Debtors had not fulfilled the
requi renents for renoving the contingency and rejected renoval of
the contingency on May 7, 1993, at 1:00 p.m DLC then served
noti ce of cancellation of the purchase agreenent on Debtors, and
offered to return Plaintiffs' earnest noney deposit. Follow ng
notification of such rejection, DLC proceeded with the sale of
the property to the noncontingency purchaser and a cl osing date
of May 26, 1993 was set.

Debt ors then brought an action against DLC in Anoka County
District Court contending that DLC had i nproperly refused to
accept their Notice of Intent to Renove Contingency. Fatefully
for them on May 25, 1993, the Debtors also filed a Notice of Lis
Pendens agai nst the property. The nortgage conpany for the
third-party purchasers refused to close on the property because
of the filing of the Notice of Lis Pendens. On June 2, 1993, DLC
obtained a tenporary restraining order which directed Debtors and
t he Anoka County Recorder's O fice to renove the Lis Pendens on
the property, and enjoined the refiling of a new Lis Pendens. In
Paragraph 1, the Tenporary Restraining Order specifically read,
"Plaintiffs are directed to renove the Lis Pendens they have
filed upon property |ocated at 16409 Crosstown Boul evard,

Andover, Anoka County, M nnesota, and are enjoined fromrefiling
a new Lis Pendens on the property until further notice of this

court." Paragraph 2 read, "The Anoka County Recorders Ofice is



to imedi ately renove the Lis Pendens which Plaintiffs have filed
upon the property records for said realty.” Debtors did not,
however, renove the Lis Pendens and the sale with the third-party
purchasers did not close. DLC then answered and count ercl ai ned,
asserting a claimfor slander of title against Debtors and
seeki ng damages.

By order dated Septenber 23, 1993, the Ransey County
District Court granted summary judgnent agai nst Debtors on their
cl ai magai nst DLC and again ordered Debtors to renpve the Lis
Pendens or be found in contenpt of court. It also ordered the
Anoka County Recorders Ofice to rel ease the Lis Pendens upon
Debtors' conpliance with the order for renoval. Debtors pronptly
conplied with the order. Debtors unsuccessfully appeal ed the
grant of summary judgnent against them This left for trial
DLC s counterclaimfor slander of title, which was tried to a
jury for four days in April of 1996 in Anoka County District
Court. Debtors were represented by counsel during the trial.

The case was submtted to the jury on a special verdict.

The foll owm ng questions of inportance were asked and answer ed:
1. Dd Plaintiffs' intentionally slander the title to

t he subject property by making fal se and nalicious

statenments that slandered such title? Answer: Yes.

2. | f your answer to question No. 1 was "Yes" then

answer this question: Wre the plaintiffs' actions a direct
cause of defendants' harnf Answer: Yes.



3. What sum of noney, if any, will conpensate DLC
| nvestnents, Inc. as a result of the plaintiffs' actions?
Answer:  $30, 000.

4. What sum of noney, if any, will conpensate Larry
Paul as a result of the plaintiffs' actions? Answer:
$5, 000.

The court accepted these findings as its own and entered
j udgnment agai nst Debtors jointly and severally for $35, 000.
Still pending was DLC s notion for sanctions for bad faith
litigation under MS. A 8 549.21 and for violation of Rule 11
M nnesota Rules of Civil Procedure. 1In a later hearing, the
court denied the request for sanctions based on Debtors' filing
of the notice of |lis pendens, the filing of the original
conplaint, the contesting of DLC s notion for summary judgnent
and the appeal fromthat order, and their defending on the
counterclaim These actions, the court held, did not neet the
standards for inposition of sanctions set forth in MS A 8§
549.21 or of Rule 11, Mnnesota Rules of Cvil Procedure.
However, the court did hold that the Debtors had acted in "bad
faith" under 8§ 549.21 in their refusal to renove the Notice of
Lis Pendens and that such "bad faith raised additional issues and
damages for consideration at trial." The court then awarded
sanctions of one-half of the $15,900 in attorneys' fees incurred
by DLC in pursuing the slander of title portion of the |awsuit.
The court ordered the Debtors to pay $7,950 to DLC under "the bad

faith provision of Mnn. Stat. 8 549.21" and this anount was



added to the $35,000 judgnent already entered agai nst them
Debtors did not make post-trial notions and took no appeal from
t he j udgnent.

Subsequent |y, DLC pursued Debtors and Debtors filed for
relief under Chapter 13 of the United States Bankruptcy Code. By
O der dated October 23, 1997, | denied confirmation of their
Chapter 13 Plan, found that Debtors would not be able to propose
a feasible plan, and converted the case to one under Chapter 7.
That order has not been appeal ed.

Thi s adversary proceedi ng was conmenced by DLC seeking to
have Debtors' debt to themon the nonetary judgnent in the sum of
$42, 950 hel d nondi schargeabl e under § 523(a)(6) of the Bankruptcy

Code.® Plaintiffs contend that the prior state court proceedings

3 | cannot help but comrent that this case has been
exceptionally conplicated by the fact that Plaintiffs' counsel is
not versed in bankruptcy matters and Debtors have chosen to
represent thenselves. As a consequence, the Court had to treat
Plaintiffs' "Objection to D scharge"” as a conplaint for
determ nati on of nondi schargeability coupled with an objection to
di scharge and rem nd counsel that 1) such action cannot be
achi eved by notion but nust be pursued by adversary proceedi ng;

2) the 8 727 portion of the "objection" (conplaint) was so

dubi ous as to be frivol ous, would not acconplish what Plaintiffs
sought and shoul d be dism ssed; 3) disnm ssal could only be

achi eved by conplying with Local Rules that clearly had not been
read or, if read, understood by Plaintiffs' counsel; 4) the
Plaintiffs had failed to even find the Geiger v. Kawaauhau (In re
Ceiger) decision, 113 F.3d 848 (8th Cir. 1997), the controlling
authority on 8 523(a)(6) inthis Crcuit at the time Plaintiffs
made their first summary judgnent notion, which was denied for
procedural errors. Between the hearing on their first (denied)
notion for summary judgnment and a subsequent hearing, CGeiger was
affirmed by the Suprenme Court of the United States, see Kawaauhau
v. Ceiger, 118 S. . 974 (1998), but Plaintiffs' counsel had not
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shoul d be given res judicata, or, alternatively, collatera
estoppel effect, precluding Debtors fromdefending this §
523(a) (6) case.

CONCLUSI ONS OF LAW

STANDARDS FOR SUMVARY J UDGVENT
Summary judgnent is governed by Federal Rule of Cvil
Procedure 56, which is nmade applicable to this adversary

proceedi ng by Bankruptcy Rule 7056. Federal Rule 56 provides:

read that case either. Counsel for Plaintiffs clearly does not
understand the distinction between res judicata and col | at eral
estoppel in the context of a § 523(a)(6) action. Nor does
Plaintiffs' counsel know nmuch about how to establish a collateral
estoppel case. The only record he originally made with respect
to collateral estoppel is to furnish the Court with a copy of 1)
the Order for Judgnent; 2) the Order Amending the Judgnent to

| ncl ude Sanctions, acconpani ed by the state court's Menorandum of
Law, 3) the tenporary restraining order dated June 2, 1993 (with
pages m splaced); and 4) the Order of August 12, 1993 (with pages
in reverse order and wi thout the attached Menorandum Order).
Plaintiffs did not furnish this Court with the pleadi ngs or
transcript or, nost inportantly, the jury instructions. Debtors,
apparently obliging counsel for Plaintiffs so as to rectify part
of his errors, appended additional portions of the record,

i ncludi ng specifically the Menorandum attached to the August 12,
1993 Order. Both parties appended irrelevant material (including
the transcript of Debtors' testinony on supplenmentary proceedi ngs
and an order allow ng anendnent to the conplaint to add a third-
party defendant). Debtors, representing thenselves, have little
understandi ng of this process. At one point, they objected to
Plaintiffs' notion to dismss the § 727 clai meven though the
Court pointed out that granting the notion was to their benefit,
rather than to their detriment. Debtor's pro se argunent at the
original hearing on the notion consisted of nothing nore than
reargunment of the facts as he viewed them even though the jury
may have decided the contrary. The case is riddled with
procedural errors on both sides, sonme of which this Court has had
to correct itself. Neither side made any attenpt to discern
precisely the state of M nnesota | aw on slander of title.
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The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
judgnment as a matter of |aw.

FED. R Cv. P. 56(c). The noving party on sunmary judgnment bears
the initial burden of showing that there is an absence of

evi dence to support the nonnoving party's case. Celotex Corp. V.

Catrett, 477 U.S. 317, 325 (1986). |If the noving party is the
plaintiff, it carries the additional burden of presenting
evi dence that establishes all elenments of the claim 1d. at 324;

United Mortg. Corp. v. Mathern (In re Mathern), 137 B.R 311, 314

(Bankr. D. Mnn. 1992), aff'd, 141 B.R 667 (D. Mnn. 1992). The
burden then shifts to the nonnoving party to produce evidence

t hat woul d support a finding in its favor. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 250-52 (1986). This responsive

evi dence nmust be probative, and nust "do nore than sinply show
that there is sonme netaphysical doubt as to the material fact."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

586 (1986). Because the material facts of the present case are
undi sputed, there exists no genuine issue of material fact and
all that remains to be determined is whether the Plaintiffs are
entitled to judgnent as a matter of |aw
1. THE ELEMENTS OF PROOF UNDER § 523( A) ( 6)

Section 523(a)(6) of the Bankruptcy Code excepts froma

debtor's discharge "any debt . . . for willful and malicious



injury by the debtor to another entity or to the property of

another entity." 1In the recent decision of Kawaauhau v. Ceiger,

118 S. C. 974 (1998), the United States Suprene Court indicated
that § 523(a)(6) "triggers in the lawer's mnd the category [of]
"intentional torts,' as distinguished fromnegligent or reckless
torts.” Stating that intentional torts "generally require that
the actor intend 'the consequences of an act,' not sinply 'the
act itself,'" the Court held that the word "willful" in 8§
523(a)(6) neans "a deliberate or intentional injury, not nerely a
deliberate or intentional act that leads to injury." 1d. at 977
(quoting RESTATEMENT ( SECOND) OF TORTS 8§ 8A cnt. a, at 15 (1964))
(enmphasis in original).

As denonstrated by Judge Kressel's recent opinion in

Allstate Ins. v. Dziuk (In re Dziuk), 218 B.R 485 (Bankr. D

M nn. 1998), the word "malicious"” in 8 523(a)(6) has a separate
meaning fromthe word "willful."” The Eighth Grcuit has stated
that, for a debtor's conduct to be considered "malicious" under 8§
523(a) (6), such conduct nust have been "targeted at the

creditor." GCeiger v. Kawaauhau (In re Ceiger), 113 F.3d 848, 854

(8th Gr. 1997); Johnson v. Mera (Inre Mera), 926 F.2d 741,

743-44 (8th Cir. 1991); Barclays Am/Bus. Credit, Inc. v. Long

(Inre Long), 774 F.2d 875, 881 (8th Cir. 1985) (defining the

word "malicious”" in 8 523(a)(6) to nean "targeted at the creditor
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at least in the sense that the conduct is certain or al nost
certain to cause financial harni).

Thus, in Dziuk, Judge Kressel concluded that, in order for a
creditor to prevail under 8 523(a)(6), the creditor nust
denonstrate: (1) that it suffered injury as a result of an
intentional tort by the debtor (“wllful”); and (2) that the
debtor's actions were targeted at the creditor (“malicious”).

See Dziuk, 218 B.R at 488.
[11. "SLANDER OF TITLE" UNDER M NNESOTA LAW

In Kelly v. First State Bank, 145 M nn. 331 (1920), the

Suprene Court of M nnesota described the tort of slander of title
as follows:

Utterance of false and nalicious statenents
di sparaging the title to property in which
one has an estate or interest, if the
statenents are untrue and cause danage,
constitutes slander of title. Filing for
record an instrunent known to be inoperative
is a false statenent within the rule, and if
done maliciously it is regarded as sl ander of
title. It is clear, however, that if a man
does no nore than file for record an

i nstrument which he has a right to file, he
commits no wong.

Id. at 332 (citations omtted). In Smth v. Tooney, 1997 W

526316, the M nnesota Court of Appeals stated that, in a slander
of title case, a finding of "malice" requires "that the

di sparagi ng statenments be made without a good faith belief in
their truth" and distinguished the definition of malice

applicable in defamati on cases ("actual ill will or a design

11



causel essly and wantonly to injure plaintiff"). 1d. at *1. See

al so Quevli Farns, Inc. v. Union Sav. Bank & Trust Co., 178 M nn.

27, 30 (1929) ("The action for slander of title . . . is not an
action for defamation in any proper sense, but an action to
recover as danmages the pecuniary | oss sustained in consequence of
a malicious and groundl ess di sparagenent of the plaintiff's title
or property. . . . Anong the particulars in which this action
differs fromactions for |ibel or slander are that . . . the
plaintiff has the burden of proving not only that the statenments
were fal se and caused hi mactual pecuniary |oss, but also that
they were nmade wi t hout probable cause. . . ."); W PAG KEETON ET
AL., PROSSER AND KEETON ON THE LAWCOF TORTS § 128, at 966 (5th ed. 1984)
("The gist of the tort is the interference with the prospect of
sal e or sone other advantageous relation . . . ."); RESTATEMENT
(SEcoND) OF TORTS 8 623A cnt. ¢ (1965) ("The strict liability as to
the issue of falsity inposed by the conmmon | aw of defamation was
never applied to injurious falsehood. Nor was liability inposed
when the publisher was nerely negligent . . . .").

Thus, in accordance with the M nnesota courts' nost recent
statenent on this rather arcane tort cause of action, in
M nnesota in order to prove a case for slander of title the
plaintiff nmust show 1) the statenent regarding the title to
property was made; 2) the statenment was fal se and malicious; and

3) damages flowed fromthe statenent. The plaintiff need not

12



prove that the defendant nmade the statenment with the intent to do
harm but nerely that the statenent was nade "w t hout a good
faith belief" in the truth or "w thout probable cause,” in which
case the "malicious" requirenent is net. Wile the act nust be
intentional (i.e., not nerely negligent), it need not be
established that there was "ill will" or "a design to injure."
V. RES JuDI CATA AND COLLATERAL ESTOPPEL

The Federal Full Faith and Credit Statute, 28 U S.C. § 1738,
directs that state judicial proceedings shall have the sanme full
faith and credit in every court within the United States . . . as
they have by |aw or usage in the courts of such State . . . from
which they are taken.” 28 U S.C. 8§ 1738 (1994). This statute
requires a federal court to refer to the preclusion |aw of the

state in which judgnent was rendered when determ ning the

preclusive effect of a state court judgnent. See Marrese v.

Aneri can Acadeny of Othopaedi c Surgeons, 470 U. S. 373, 380

(1985); Tatge v. Tatge (In re Tatge), 212 B.R 604, 608-09

(B.A P. 8h CGr. 1997).

As a prelimnary matter, it is clear that a claimof res
judicata (claimpreclusion) does not apply in this case. Under
M nnesota |law, the doctrine of res judicata is designed to
prevent relitigation of causes of action already determned in a

prior action. Beutz v. A O Smth Harvestore Prods., Inc., 431

N.W2d 528, 531 (Mnn. 1988); In re George A. Hornel Trusts, 543
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N.W2d 668, 671 (Mnn. C. App. 1996); Beck v. Anerican Sharecom

Inc., 514 NNW2d 584, 588 (Mnn. C. App. 1994). To reach the
conclusion that res judicata is applicable, a trial court nust be
presented with: (1) a final judgnment on the nmerits; (2) a second
suit involving the sanme cause of action; and (3) identical

parties or parties in privity. Sautter v. Interstate Power Co.,

567 N.W2d 755, 759 (Mnn. C. App. 1997); Hormel, 543 N.W2d at
671-72; Beck, 514 NNW2d at 588. In this case, the state court

| awsuit occurred prior to the filing of the N el sens' bankruptcy
petition, and DLC s 8§ 523(a)(6) claimtherefore did not yet exist
at the tine of the state court litigation. As a result, there
can be little question that DLC s claimof nondischargeability
under 11 U.S.C. 8§ 523(a)(6) and its claimof slander of title
under M nnesota |aw are distinct clainms that do not constitute

the sane cause of action. See Brown v. Felsen, 442 U S. 127, 135

(1979). Moreover, a determnation of dischargeability under §
523(a) (6) could not have been nmade by the state court in this
case because such a determination is within the exclusive
jurisdiction of the federal bankruptcy courts. See 11 U. S.C. 8§
523(c) (1) (1994). Thus, under the test articul ated above, the
Court concludes that the principle of res judicata does not apply
in this case. Nevertheless, the state court did nake certain
factual determ nations, and relitigation of these determ nations

may be barred by the principle of collateral estoppel.
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Under M nnesota |law, collateral estoppel (issue preclusion)
precludes the relitigation of factual issues which are both
identical to issues already litigated by the parties in a prior
action and necessary and essential to the resulting judgnent.

Ellis v. Mnneapolis Commin on Gvil Rights, 319 N.wW2d 702, 704

(Mnn. 1982). Collateral estoppel applies when: (1) the issue
was identical to one in a prior adjudication; (2) there was a
final judgnment on the nerits; (3) the estopped party was a party
or in privity with a party to the prior adjudication; and (4) the
estopped party was given a full and fair opportunity to be heard

on the adjudicated issue. Care Inst., Inc. v. County of Ransey,

576 NNwW2d 734, 737 (Mnn. 1998); Northwestern Nat'l Life Ins.

Co. v. County of Hennepin, 572 N.W2d 51, 53-54 (M nn. 1997).

Three of these el enents have been net in this case. First,
the jury's verdict finding that Debtor "intentionally" slandered
the title of the subject property by "naking fal se and mali ci ous
statenents” constituted a final judgnent on the nerits. Second,
the estopped parties are identical. Third, Debtors were
represented by counsel and tried the case to conclusion for four
days, which clearly provided a full and fair opportunity for
hearing. They did not appeal and they have never made post-trial

noti ons. *

4 Debt ors argued that they have new evi dence that

wtnesses lied at the trial. They have not supported this
assertion with any supporting affidavits. | could not retry the
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The record before nme is insufficient to make the necessary
fourth finding, however. The prior judgnent fails on the nost
critical elenment: that the fact issue determined in the prior
proceedi ng be both identical and necessary to the prior
determ nation. To succeed in a nondischargeability suit under 8§
523(a)(6), the plaintiff nust showintent to do the act
(slandering the title) and intent to cause harm not nerely
intent to do an act that does in fact cause harm To succeed in
the state court action the jury specifically did not need to find
an intent to cause harm It nerely needed to find an intent to
do the act without a good faith belief in the truth of the
statenents or w thout probable cause. This is the classic
di stinction between a tort which is intentional and one which is
"negligent or nerely reckless.” Therefore, because the "willful"
prong of an (a)(6) case has not been satisfied by the prior
action in this case, the Plaintiffs’ notion for summary judgnent
fails. To conclude, | do find that the "naliciousness" aspect of
8 523(a)(6) case has been established since the jury found that
t he Debtors’ conduct was clearly targeted at the Plaintiffs.

Thus, | conclude that, as a matter of law on the record
before ne, Debtors are not collaterally estopped from

relitigating the issue of whether they acted "willfully" when

state court case, open it up, or alter the judgnent, however,
even if these allegations were true.
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commtting the intentional act of slander of title causing
$35, 000 in damage to DLC.
V. AWARD OF SANCTI ONS
The conclusion with respect to the sanctions award is the
sanme.®> The state court awarded sanctions to DLC under M nn.
Stat. 8§ 549.21, subd. 2, which reads in relevant part:
: Upon notion of a party, or upon the court's own
notion, the court in its discretion nmay award to that
party costs, disbursenents, reasonable attorney fees
and witness fees if the party or attorney agai nst whom
costs, disbursenents, reasonable attorney and w t ness
fees are charged acted in bad faith; asserted a claim
or defense that is frivolous and that is costly to the
ot her party; asserted an unfounded position solely to
delay the ordinary course of the proceedings or to
harass; or commtted a fraud upon the court.
MNN. STAT. 8§ 549.21, subd. 2 (repealed 1997). In awarding
sanctions under this provision, the state court concl uded that
the Nielsens acted in "bad faith” in refusing to renove the lis
pendens fromthe subject property, notw thstanding a tenporary
restraining Order specifically ordering themto do so.
The Court concludes that the state court's award of
sanctions should not have coll ateral estoppel effect under 8
523(a) (6) because such bad faith conduct under Mnn. Stat. 8§

549. 21, subd. 2, is not necessarily "willful and malicious" and

the state court made no such finding.

> Here, too, counsel for the Plaintiff was cl uel ess.
When | asked whether he was arguing that the finding on sanctions
was based on willful and malicious conduct, he | ooked confused,
apparently not having thought much about the issue at all.
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ORDER FOR JUDGVENT

ACCORDI NGLY, IT I S HEREBY ORDERED THAT:

1. Plaintiffs' notion for summary judgnent against the
Def endants seeking to have the $35, 000 damage award entered in
state court decl ared nondi schargeabl e i s DEN ED

2. Plaintiffs' notion for summary judgnent against the
Def endant s seeking to have the $7,950 sanctions award entered in
state court decl ared nondi schargeabl e i s DEN ED

3. The case shall proceed to trial on the single issue of
whet her Defendants' actions were willful within the neaning of 11

U S.C § 523(a)(6).°

Nancy C. Dreher
Uni ted States Bankruptcy Judge

6 This litigation has dragged on forever. It has clearly
taxed the parties to their limts. The transcript of the earlier
trial is not controlling on the issue of intent. Defendants
woul d be free in this case to testify afresh, subject only to
i npeachnent by use of the transcript. An alternative is
suggested. Both parties could agree to submt the fact question
on the record before ne, including the transcript, thereby saving

t hensel ves additi onal expense. |If they choose to do so, they
shall jointly advise the Court by no later than July 31, in which
case | will decide the case without a trial.
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