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At St. Paul, Mnnesota, this day of Novenber, 1993

These Chapter 13 cases are before the Court for the
proceedi ngs on confirmati on of the plans of debt adjustnent
proposed by the respective debtors. 1In both cases, a creditor
hol di ng a cl ai m secured by a nortgage agai nst the honestead of the
debtor(s) has objected to confirmation. The objections were argued
at the schedul ed confirmati on hearings, the one in BKY 3-93-3106
havi ng been convened on August 26, 1993, and the one in BKY 3-93-
3300 on Septenmber 24, 1993. |In both cases, the objector appeared
by Janes A. Geske, and the Chapter 13 Trustee appeared by Stephen
J. Creasey. Debtors John J. Newton and Debra L. Newton appeared by
Thomas G Lauer. Debtor Teresa Susan Johnson appeared by Richard
G Nadler. Upon the record made for both cases, the Court nakes
the foll owi ng consolidated nenorandum order

. PARTIES AND | SSUES

The Debtors conmenced their cases by filing voluntary
petitions for debt adjustnent under Chapter 13, the Newtons on June
18, 1993, and Ms. Johnson on July 7, 1993. In both cases, the
| argest schedul ed secured clai mwas held by a nortgagee hol ding
security in the homestead of the debtor(s). In the Newons' case
that creditor was |Investors Savings Bank, F.S.B. ("lnvestors"); in
Ms. Johnson's case it was Inland Mrtgage Corporation ("Inland").
As of the commencenent of both cases, the paynents owing to the
nort gagees were seriously delinquent; the Newtons were in default
on paynments due for the nonths of January through June, 1993, in a
total of $6,143.60 plus |late charges, and Ms. Johnson was in
O

default on paynents due for Novenber, 1992 through July, 1993, in
a total of $5,181.00 plus late charges. Via their plans, the



and

debtors in both cases proposed to have the standing trustee "cure
defaults within a reasonable tine" fromfunds accunul ated from
their periodic paynents to the Chapter 13 estate, on a basis that
gave those paynents high priority in terms of the timng of their
di stribution. (FN1)

As framed by the nortgagee's objections to confirmation
the issue is the sane in both cases: does the proposal of the
debtor(s) "provide for the curing of [the] default within a
reasonable tinme," as required by 11 U S.C. Section 1322(b)(5) (FN2)

the ternms of the plan?

Il. LEGAL STANDARD TO BE APPLI ED
In arguing that neither plan neets the requirenment of
Section 1322(b)(5), the objectors cite an early decision by one of
the former judges of this Court: First Fed' | Savings & Loan Assoc.
of Mpls. v. Wiitebread, 18 B.R 192 (Bankr. D. M nn. 1982) (Ownens,
J.). In Witebread, Judge Onens cited and relied on a previous
unpubl i shed decision of his, to the effect that
More than 12 nonths is ordinarily not a
reasonable tinme to cure a default in
prepetition honmestead nortgage paynents under
11 U S.C. Section 1322(b)(5)

18 B.R at 193(FN3) (enphasis added, and citation omtted). The
financial circunstances of the debtors differ between the cases, as
does their legal argunment in response to the nortgagees' reliance
on Wit ebr ead.

A. VWhether a GQuideline for the Duration of
a Cure Period Should Be Applied.

Taki ng exception to the frequent reliance on Whitebread
by the judges of this Court, M. Johnson's counsel argues that the
deci si on has been "superseded" by other courts' later, nore
ext ended exam nations of Section 1322(b)(5), and that it
unreasonably Iimts the options of debtors under Chapter 13. He
urges the adoption of a | ooser "facts and circunstances” standard
for determ ning the reasonabl eness of the tinme over which a debtor
proposes to cure a pre-petition default in nortgage paynents.

To be sure, since 1982 a nunber of courts have treated
this issue by adopting a standard that permtted such cures over
periods of time |onger than 12 nonths. See, e.g., In re Capps, 836
F.2d 773 (3d Cir. 1987) (5-year cure allowed); Gubbs v. Houston
First Anerican Savings Assoc., 730 F. 2d 236 (5th Cr. 1984) (36
months); In re King, 23 B.R 779 (Bankr. 9th Cr. 1982) (up to
three years); In re Chavez, 117 B.R 730 (Bankr. S.D. Fla. 1990)
(36 months); In re Anderson, 73 B.R 993 (Bankr. WD. Ckla. 1987)

(17 nmonths); In re Van Gordon, 69 B.R 545 (Bankr. D. Mnt. 1987)
(three years); In re Lapp, 66 B.R 67 (Bankr. D. Colo. 1986) (24
months); In re Schnupp, 64 B.R 763 (Bankr. N.D. Ill. 1986) (31
months); In re Hckson, 52 B.R 11 (Bankr. S.D. Fla. 1985) (25
months); In re Wggins, 21 B.R 532 (Bankr. D.S.C. 1982) (25
months); Inre Smth, 19 B.R 592 (Bankr. N.D. Ga. 1982) (14
months); In re Beckmann, 9 B.R 193 (Bankr. N.D. la. 1981) (30
months). At |east one of these courts has opined that fixing any
sort of limt on the termof cure anmpunts to inperm ssible judicial
| egi sl ation, as, apparently, would even the establishment of a
general , non-bi nding gui deline expressed with reference to any



specific length of time. 1In re Chavez, 117 B.R at 731. See also
In re Saylors, 869 F.2d 1434, 1436 (11th G r. 1989); In re Dockery,
34 B.R 95, 98 (Bankr. E.D. Mch. 1983).

On its face, the statute indeed does not fix a specific
time limt. |Its incorporation of a "reasonabl eness" standard does,
i ndeed, contenplate a case-specific inquiry of sone depth, in which
the central inquiry (as in all cases in which a "reasonabl eness”
standard controls) is one of fact. E.g., In re Taddeo, 685 F.2d
24, 29 n. 6 (2d Gr. 1982); Gundy Nat'l Bank v. Stiltner, 58 B.R
593, 596 (WD. Va. 1986); In re Coleman, 5 B.R 812, 813 (WD. Ky.
1980); In re Hickson, 52 B.R at 13; In re Lynch, 12 B.R 533, 535-
536 (Bankr. WD. Ws. 1981). However, decisions like the one in
Chavez enbody an unnecessarily inhibitive view of the deci sion-
maki ng authority that Congress clearly del egated to the Bankruptcy
Court under Section 1322(b)(5). Nothing in the nature of the
| egi sl ative del egation bars a court from establishing a non-binding
tenmporal guideline for the evaluation of debtors' cure proposals,
which may be applied to all cases in which the statutory | anguage
is inplicated.

Utimtely, such a guideline does not function as
substantive law. Rather, it operates as sonething akin to a
presunption or, nmore accurately, as a dividing line for the
al l ocation of the burdens of proof on the fact issue in question
If the duration of a proposed cure period were to fall below the
gui del i ne, the objecting nortgagee woul d have the burden of
produci ng evi dence that the debtor's proposal placed it under an
undue risk of recovery of its secured claimover the termof the
debtor's performance. |If it fell over that guideline, the burden
of production would be on the debtor, to denonstrate a relative
l ack of such risk to the creditor's interests.(FN4) 1In the |ast
i nstance, the burden of persuasion--the one applied when the
evi dence is in equipoise--should be on the debtor, as the party
seeking the affirmative on the ultimte issue of fact. |Inposing a
rule like this is not a usurpation of legislative authority; it is
no nore than a responsi bl e exercise of the power that any court
has, to weigh the evidence before it in light of objective rules
and principles. It certainly cannot be characterized as out of the
contenpl ati on of Congress when it framed the reasonabl eness
standard; the legislative branch certainly intended to defer to the
courts in the exercise of their traditional function.(FN5)

The court, then, has the power to craft and inpose a
guideline like the one voiced in Witebread. The question becones
how to structure one: on what criteria should it be based?
Unfortunately, the published opinion in Witebread is opaque in
this regard; it relies on a citation to an earlier, unpublished
decision that is not generally avail able, and that may or may not
have recited any nore specific rationale for its presunption of a
12-nonth limt. As a rule of thunb, however, Whitebread has been
applied by the judges of this Court with a fair degree of
consi stency. See, e.g., Inre Brady, 86 B.R 166, 170 at n. 5
(Bankr. D. Mnn. 1988) (noting that "in Mnnesota it is unusual for
plans to provide for cure of defaults [on hone nortgage paynents]
in any period of time that significantly exceeds 12 nont hs"

Contrary to the accusation made by Ms. Johnson's counsel
however, this approach has not been out of any unthinking adherence
to the bare conclusi on announced in Witebread; it has been out of
a recognition that Congress intended to strictly circunscribe the
ability of Chapter 13 debtors to affect the contractual rights of
their hone lenders. In re Brady, 86 B.R at 170. Under the



statutory language cited supra at n. 2, the clains of honmestead
nort gagees are excepted fromthe general power that Section
1322(b)92) grants to Chapter 13 debtors to "nodify" secured clai ns-
-i.e., to alter their terns and conditions of payment, collatera
entitlenments, and other substantive rights under contract. In a

br oader fashion, the Suprenme Court has acknow edged the |egislative
recogni ti on of homestead nortgagees as a protected class in Chapter
13 cases. Nobelman v. American Savi ngs Bank, u. S , ,
113 S.&. 2106, 2110 (1993) (Stevens, J., concurring). See also

G ubbs v. Houston First Anerican Savings Assoc., 730 F.2d at 245-
246 (cited in Nobel man, and contai ni ng an extensive reconstruction
of the legislative process that franed Sections 1322(b)(2) and
1322(b)(5)); In re Hussman, 133 B.R 490, 493 (Bankr. D. M nn.
1991). The determination to afford this protected status was,
ultimately, a political decision that is not subject to judicial
override. In re Sauber, 115 B.R 197, 199 (Bankr. D. M nn. 1990).
Form ng as much of a backdrop as it does, Congress's predisposition
must be considered in passing on a debtor's invocation of the
renmedy under Section 1322(b)(5).

These observations, nebul ous as they nay seem have a
very specific inmport for the question at bar. Any adjudication
under a "reasonabl eness" standard requires consideration of the
specific facts and circunstances surroundi ng the act or proposa
that is to be gauged against it. The scope of the consideration
however, is not linmted to the characteristics of the subject; it
extends to the characteristics and interests of the adverse party
that will be affected by the determ nation on reasonabl eness. To
like effect, any judicial guideline that allocates the burden of
proof on the issue of "reasonabl eness"” nust be fashioned wth
reference to the general nature of the conpeting interests that are
at stake, as well as their respective degrees of access to the
evi dence in question

This means, then, that the peculiar interests of home
| enders, as a constituent class of creditors deeply involved in
nost of the consumer bankruptcy cases before this Court, nust be
consi dered in fashioning a standard for the application of Section
1322(b)(5). Since those interests inplicate, to sone degree, the
soundness of the capital markets for honme | endi ng, Nobel man v.
American Savings Bank, _ US at __ , 113 S .. at 2110, the
menbers of that class have every right to demand a standard that
reasonably defines and limts their exposure to additiona
financial risk once their borrowers go into Chapter 13.(FN6)

B. What Cuideline Should Be Applied.

The question, then, becones twofold:

1. VWhat period should be fixed as a presunptive maxi mum
time for cure, beyond which the debtor nust furnish some specific
factual justification for his proposal ?

2. If a debtor proposes to cure over a period |onger
than the presunptive maxi mum what facts and circunstances on the
part of the debtor and the nortgagee should be considered in
passi ng on the reasonabl eness of that period?

Any treatnment of the former issue nust start with the
recogni tion that

[ T]hose courts which allow cures in
chapter 13 cases over |engthy periods of
time, up to and including five years, do
vi ol ence to [Section 1322(b)(5)] and
congressional intent. It was Congress
feeling that although a cure would be
ext ended sonme period of time, that should



i ncome

not be [a] lengthy time so that the
financial inpact on secured creditors,
al t hough existent, is m nimal

In re Brady, 86 B.R at 170, n. 5.

The soundness of this judgment, |egislative and judicial
has been borne out by actual experience in this Court's Chapter 13
casel oad since the enactnent of the Bankruptcy Code of 1978. Wen
prevailing interest rates rose precipitously in the early 1980s,
the hone I ending industry |oosened its traditional, nore rigid
standards for gauging the creditworthiness of applicants for hone
financing; it also relaxed its prior guidelines for incon ng
equity-to-value ratios for the underlying collateral. Together
wi th such ot her devel opments as the evol ution of the "secondary
nort gage market" and the spread of private nortgage insurance,
t hese changes had the result of nmking financing available to
| arger numbers of consuners than woul d ot herwi se have been the case
under prevailing market conditions. However, this also nmeant that
significantly | arger nunbers of hone | oans were nmade to individuals
whose neans were nore nodest, in relation to the anmount of debt
that they were taking on.

The higher levels of risk borne by the home | ending
i ndustry have played their way out in the highest rates of borrower
default since the Great Depression of 1929-1941. This devel opnment
has had its inpact on the federal court system the nunbers of
Chapter 13 filings in this Court have nearly quadrupl ed over the
decade since Wiitebread was decided. There is no doubt that the
greater incidence of individual financial distress evidenced by
hone nortgage default has been one of the main causes; this is
simply but undeni ably evidenced by the | arge nunber of Chapter 13
cases in which the debtor proposes to cure a pre-petition default
on home nortgage paynents pursuant to Section 1322(b)(5). Two
further, salient aspects of the Chapter 13 casel oad evi dence the
fact that financial stress related to a particul ar choi ce of
housing is often beyond renedy in bankruptcy: the bulk of this
Court's docket for notions for relief fromthe automatic stay of 11
U S.C. Section 362(a) arises fromfailed Chapter 13 cases, and no
nore than 15 to 20 percent of Chapter 13 debtors in this Court
follow through with their confirned plans to the point of receiving
di schar ge

Al of this underlines the advisability of continuing to
apply the presunption that twelve nonths is the | ongest
"reasonabl e" period over which a Chapter 13 debtor nay be all owed
to cure pre-petition arrearages. The reason is the basic nature of
the subject matter: the stuff of the everyday |lives of consuner
debtors in our current national econony. Chapter 13 debtors may
have nmuch nore financial stability post-petition than they had pre-
petition, but only rarely will this be the case. More often,
their Chapter 13 filings.(FN7) Were such debtors' pre-petition

was not sufficient to maintain currency on their nortgage debt, the
means t hrough whi ch they can fund a cure and maintain post-petition
nort gage paynents are usually limted in nunmber: they nmust have
mar kedly nore incone post-petition, or nust enforce stringent
econom es in other parts of their househol d budgets, or both.

The duration of any cure period is, of course, the end
product of a ratio between the anmount of the post-petition periodic
paynment that the debtor would apply to the cure, as nunerator, and
the total anpbunt of the arrearages in question, as denom nator



The conponents are the indicants of the debtor's past failure to
control personal finances, and the debtor's prom se to regain that
control while in Chapter 13. The nunerator identifies the degree
of past financial prejudice that the nortgagee has suffered,
resulting fromthe debtor's pre-petition default. \Were the
nunerator is fixed at a large figure, (FN8) the denom nator will
entirely control the length of the cure period. The denom nator
and the product reflect, by and large, the amount of risk that the
nortgagee will have to bear if the debtor's cure proposal is
approved. The degree of risk is further clarified by identifying
t he changes, if any, between the debtor's pre- and post-petition
financial position, and gauging the defensibility and
sustainability of the changes.

Since the financial circunstances of nost Chapter 13
debtors are roughly conparabl e, one can nmake several defensible

observations as to the general run of their cases. |If a debtor's
hone nortgage paynment was and is |large, as conpared to avail abl e
househol d i ncone, default was and is nore likely. [If it was |arge,

so neasured, and the debtor |acked a financial "cushion" (savings,
access to additional household incone or enploynment, etc.), any
personal financial setback, such as illness, unenploynent, or
divorce, may well result in default. |If that upset is protracted,
the default will be protracted and the accrued arrearages | arge;
other periodic financial obligations will go into default; and the
root source of the financial upset may persist, in whole or in
part, for a long time. Al of these factors, springing as they do
froma common source, will have a synergistic effect on one
another. This is a sinple fact of personal finances.

The clear inplication is that the realistic prospects of
a full cure through Chapter 13 are probably reduced, in sonething
i ke an exponential fashion, in proportion to the size of the
arrearages and the anount of the debtor's post-petition disposable
income: the larger the arrearage, and the snaller the proposed
periodi c paynent in cure, the much nore likely it is that the
debtor will just not be able to sustain a long-termeffort to nmake
t he nortgagee whole for the default. Further, over the period of
a cure that is ultimately unsuccessful, the greater will be the
risk that the nortgagee will not recover the econom c value of its
full investnent. (FN9)

When all of these considerations are worked into a
timeline, a presunptive limt of twelve nonths best bal ances
econom c realities, pre-petition contractual expectations, and the
fresh-start policy of the Code. |If a debtor cannot split out
enough di sposabl e i ncone post-petition to pay down a nortgage
arrearage within a year, it nmeans either that the arrearage is very
| arge and/or long-term or that the debtor's post-petition neans
are straitened and/or tenuous. |In either instance, the nortgagee
is entitled to demand somet hing nore by way of assurance, than the
debtor's nere prom se to apply a nodest anmpunt of post-petition
i ncome to bring the account current over an extended tine.

Admittedly--and as it has in individual cases in the
past--this means that a heavy burden of proof falls on debtors who
are in default for extended periods of tine, or whose defaults
total large suns; it may well nean that, in the majority of such
cases, nortgage reinstatenent under Section 1322(b)(5) will be
barred. Congress, however, expressly concluded that it is
i nappropriate to greatly upset the specified configurations of
ri sks that nortgage | enders undertake in their original bargains
with their borrowers. Allow ng greatly-extended cure periods under
t he guise of Section 1322(b)(5) erodes that |egislative protection,



by extending the | ender's already-enhanced risk beyond the nodest
reallocation that is occasioned by the cure of a limted default
over a short period of tine. Absent the nortgagee's consent, then
or absent special circunstances that will otherw se protect the
ultimate value of the creditor's secured rights, extending the cure
peri od nuch beyond one year is too likely to infringe on its
protected status in a fashion inconsistent with Sections 1322(b)(2)
and 1322(b)(5).
In short, the conclusion reached in Witebread is as

sound under today's econom c conditions, and in |ight of the
i nterveni ng devel opment of bankruptcy law, as it was when it was
announced.

C. Factors for Consideration After Quideline is Applied,

and Burden is Shifted to Debtor

The question then is how the debtor proposing to cure
over a period of nore than twelve nonths neets the burden of proof
that is shifted onto himor her. |In this regard, sone of the
factors considered by the courts that apply a presunption-free,
"truly" case-by-case analysis are rel evant:

1. The debtor's past record of paynment on the

underlying obligation, over the long term Inre
King, 7 B.R 110, 112 (Bankr. S.D. Cal. 1980),
aff'd, 23 B.R 779. This general factor should be
br oken down into subfactors:

a. The extent to which the debtor has paid
down the original principal bal ance of
the debt. 1d.

b. The amount and frequency of defaults
before the one involved in the plan
before the court.

cC. The anpunt of the current default, and
time over which it was accrued. In re
Pol | asky, 7 B.R 770, 771, (Bankr. D
Colo. 1980); In re Wggins, 21 B.R 532,
534 (Bankr. D.S.C. 1982).

2. The reason why the current default was accrued, In
re Chavez, 117 B.R at 732, and In re King, 7 B.R
at 112-113.

3. If past defaults occurred and were cured, the
reasons for those defaults. 1d.

4. The purpose for which the debtor holds the property
subject to the nortgage in question (in In re King,
phrased as to whether the debtor actually occupied
the property, or held it as non-honestead or
i nvestment property, 7 B.R at 113) to the extent
that it may bear on the debtor's nmotivation in
effecting the prom sed cure.

5. VWhet her the cure proposal represents the debtor's
"best effort,” in ternms of its share of the
aggregate current paynents that the debtor proposes
to make under the plan. 1Inre King, 7 B.R at 113.



O her

The anmount of "discretionary” income available to
the debtor to nake the paynments on account of the
cure. Inre Pollasky, 7 B.R at 771; Inre
Wggins, 21 B.R at 534.

The debtor's ability to maintain post-petition
paynments to the nortgagee, as they mature. 1In re
Pol I asky, 7 B.R at 771; In re Wggins, 21 B.R at
534.

factors conme to mnd, sone of which may be

enconpassed in the nore broadl y-phrased tests previously cited, and
some of which nmay be original to the present analysis:

8.

10.

11.

12.

13.

14.

If other nmortgages or |liens encunber the objection

creditor's collateral, the relative priority of the
objecting creditor's nortgage agai nst the conpeting
liens.

The exi stence or non-exi stence of an "equity
cushion" in the property in the hands of the
debtor, and the val ue thereof.

The relative long-termfinancial benefit to be
derived by the debtor by retaining the honestead
under the terns of the pre-petition nortgage, as
conpared to the housing cost that the debtor would
i ncur were he or she to relinquish the honestead.

The existence of strong personal or sentinenta
ties to the property on the part of the debtor, or
ot her non-pecuni ary circunstances that suggest that
the debtor will make maxi numeffort to neet the
cure obligations.

The actual |ikelihood that the debtor will have the
means to performunder the plan, gauged fromthe
debtor's current enploynent or other source of

i ncome, the debtor's prospects for retaining that
enpl oyment or other source of income, and the other
famly and personal demands on the debtor's neans.

If the debtor's cure proposal incorporates a
regul ar partial "balloon" paynment, or a provision
to conplete the cure by a | unp-sum paynent, whet her
the debtor will be likely to effect the cure by
pronmpt sale, realization of funds from sources
other than current incone, or other such alternate
neans.

VWet her the payment of interest on the anount of
the pre-petition arrearages to be cured, in
accordance with Rake v. Wade, = U S, 113
S.Ct. 2187 (1993), will require an extension beyond
the 12-nmonth period and, if so, by what anount of

time.



No single one of these factors will be controlling. If
enough of themare present to forman articul able basis for
concluding that a creditor will not bear an excessive risk of
renewed default over a |longer cure period, the debtor's proposa
can be approved, and the plan containing it confirnmed.

[11. APPLI CATI ON OF STANDARD TO FACTS AT BAR

In both of these cases, the debtors bear the full burden
of proof, and nust justify their extended cure periods. The
circunstances of their cases are quite different.

A.  The Newtons' Case

The Newt ons propose to pay $200.00 per nonth to the
Chapter 13 Trustee over the duration of their plan. Fromthe funds
accunul ated over the first 18 nonths of the plan, the Trustee woul d
pay part of the pre-petition arrearage owing to |Investors. (FNLO)

Si nce
the Debtors' plan uses standardi zed and non-specific wording, it is
not clear whether Investors would receive the full amount of the
Trustee's distributions during that period, or whether it would
share themwi th the holders of the second and third nortgages
agai nst their honmestead: Household Finance Corporation ("HFC')(FNL1)
and M d-Anerica Bank ("M d-Anerica").(FN12)

Bel ow t he standardi zed | anguage, the Newtons' plan
provides, tersely: "All clainms to be paid in full within 18 nonths
from proceeds of sale of Debtors' homestead.” As their counse
expl ai ns, the Newtons hope to sell their honestead within that
time, for a price that will enable themto pay all three debts
chargeabl e against it as well as all of their unsecured debts.

I nvestors takes great exception to this cure proposal
Its counsel correctly notes that, even if the total of the Newtons
cash paynents to the Trustee over the 18 nonths were applied to
Investors's arrearage claimalone, it would reduce the pre-petition
arrearage by no nore than 50 percent. As Investors sees it, the
proposal to cure the balance by selling the property is based on
"too renote" a contingency to satisfy Section 1322(b)(5).

For their part, the Newtons note that |Investors has not
countered their assertion in their schedules that the honestead is
worth $160, 000. 00. They then posit that there is an "equity
cushi on" of sone magnitude in the property, above the val ue of al
charges agai nst the property, which, pending sale, is sufficient to
afford Investors and the other two nortgagees "adequate protection”
of their secured interests within the contenplation of 11 U S.C
Section 361. (FNL13)

Several courts have treated the question of whether a
proposal to cure honmestead nortgage arrearages in whole or in part
out of the proceeds of a post-petition sale (or a receipt of a lunp
sum of cash from ot her sources) passes nmuster under Sections
1322(b)(2) and 1322(b)(5). dearly, the Code does not prohibit
this type of proposal per se; 11 U.S. C. Section 1322(b)(8), which
allows a plan to "provide for the paynent of all or part of a claim

fromproperty of the estate or property of the debtor,
epr|C|tIy contenpl ates sal e proceeds as a source of paynent. In
re Ratmansky, 7 B.R 829, 832 (Bankr. E.D. Pa. 1980). However,



confirmati on nmust be deni ed where the debtor proposes to cure
solely fromproceeds of sale when, as, and if it is closed, without
proposing to maintain all post-petition nortgage paynents as they
mature in the ordinary course, or to apply a distribution fromthe
Chapter 13 estate toward cure. |In re Proudfoot, 144 B.R 876, 878
(Bankr. 9th Gr. 1992). It nust also be denied where the debtor
proposes to turn the proceeds of a post-petition sale over to the
nort gagee but woul d defer the intervening obligation to make post-
petition regular paynents for a period of tine. In re Gavia, 24
B.R 573, 574 (Bankr. 9th Cir. 1982) (rejecting proposed defernent
of six nonths). These decisions are well-founded under the
statute; obviously, any proposal to toll a debtor's obligation of
peri odi c debt service works a nodification of the nortgagee's
contractual rights in violation of Section 1322(b)(2), whether the
tolling is indefinite or for a fixed term More problematic are
proposal s such as the one at bar, where a cure would be effected by
joint means, one defined by periodic cash paynents but only partly
ef ficacious, and the other contingent on a future market
transacti on.

Sonme courts have concluded that any proposal to pay a
secured creditor fromthe proceeds of a future sale is so fraught
with uncertainty as to fail confirmation requirements. 1In re
Nantz, 75 B.R 617, 619 (Bankr. E.D. Mo. 1987) (applying "regul ar
income" eligibility requirement of 11 U S.C. Section 109(e)); Inre
Gavia, 24 B.R 216, 218 (Bankr. E.D. Calif. 1982), aff'd, 24 B.R
573 (applying feasibility requirenment of 11 U S. C. Sectionl325(a)(6).
Cf. Inre Ziegler, 88 B.R at 67; In re Reines, 30
B.R 555 (Bankr. D. N J. 1983); and In re Anderson, 21 B.R 443
(Bankr. N.D. Ga. 1981) (all denying confirmation where debtors
proposed to fund plans from proceeds they hoped to realize from
pendi ng | awsuits).

O hers, properly deferring to the presence of Section
1322(b)(8), have not ruled out confirmation of such plans as a
matter of law. They have, however, held debtors to fairly exacting
standards to ensure the likelihood of a realization for the secured
party. These decisions al nost universally contenplate the
i medi ate marketing of the subject asset (usually a honestead). In
re Hogue, 78 B.R 867, 873 n. 9 (Bankr. S.D. Chio 1987). Sone
suggest that there should be trustee or other administrative
oversi ght of the nmarketing and sale process. E.g., In re Anderson
28 B.R 628, 629-630 (S.D. Chio 1982). The approach enbodied in
this group of decisions is preferable to the outright denial of the
renedy in Nantz and in the Bankruptcy Court decision in Gavia.

For a proposed cure-by-sale to pass nuster, the debtor
must nake certain objective commtnents in the plan, and neet any
objection to confirmati on by shoul dering the burden of production
of evidence at a hearing. The plan should specify the terns under
whi ch the debtor proposes to nmarket the property, including the
listing price and the length and commencenent date of the listing

agreenment. It also should incorporate a default renedy to relieve
the affected nortgagee(s) fromthe automatic stay, if the sale does
not close by the end of the proposed cure period. |If an affected

nort gagee objects to confirmation, the debtor nust produce evidence
as to past marketing efforts, the state of the market for the

subj ect asset, current sale prospects, the existence and

mai nt enance of any "equity cushion" in the property, and all other
ci rcunst ances that bear on whether the creditor will see its way
out of the case financially whole. |If the debtor cannot produce
anything nore than renote speculation as to the terns or date of a
sale; if market conditions are eroding the value of the collateral



pr onpt

has

if the debtor's efforts at a sale are not directed or energetic
enough; or if any other factors denonstrate that the creditor wll
not receive the value of its secured rights within a circunscribed,
speci fied, and "reasonabl e" cure period, the court cannot confirm
the plan. E. g., Inre Gavia, 24 B.R at 574; In re Seem 92 B.R
134, 135-136 (Bankr. E.D. Pa. 1988); In re Hogue, 78 B.R at 872-
873; In re Vieland, 41 B.R 134, 140-141 (Bankr. N.D. GChio 1984);
In re Tucker, 34 B.R 257, 262-263 (Bankr. WD. la. 1983).

Its proposal for cure-by-sale as vague and terse as it
is, the Newtons' plan raises all of the uncertainty proscribed by
t hese decisions. Their abbreviated presentation for the
confirmati on hearing(FNL4) did not prove up the likelihood of a

sale and cure. The existence of equity in the honestead,
uncontroverted by Investors, is one point that in their favor. So,
too, is their offer of a grant of relief fromstay to Investors on
an expedited, ex parte basis(FNL15) if they do not cure in full by the
end of the 18-nonth period they propose, or if they default in any
paynment to the Trustee in the meantine. The latter provision
however, is not in the plan; if it is to be a key part of the

Newt ons' assurance to their nortgagee(s), it should be. Beyond
this, the plan | acks any substantive requirements for their effort
at marketing and sale, and there is no evidence of record going to
it.

The Newt ons, then, have not yet net their burden of
denonstrating the reasonabl eness and feasibility of their cure
proposal, whether as to the neans for effectuating it or as to the
duration within which it is to be effected. Because they hold sone
equity in the property, and would see that Investors receives a
partial, interimcure in cash, the Newtons' proposal cannot be
rejected out of hand. On the wording of the plan at bar and on the
present record, however, the Court cannot give it the force of |aw
by confirmati on under Section 1325.

B. M. Johnson's Case.

Ms. Johnson proposes to pay the sumof $147.69 every two
weeks to the Chapter 13 Trustee over the duration of her plan. On
a nonthly basis, this ambunts to $320.00. She proposes to have this
sum paid via wi thhol ding fromher wages from Ransey County. From
the funds so accunul ated, the Trustee woul d pay Inland an anmpunt
necessary to cure Ms. Johnson's pre-petition arrearages(FNL6), via
peri odi c paynents.

As Ms. Johnson's counsel acknow edges, his client's
proposal would require at least 23 nonths to effect a cure, taking
into consideration the reduction of Inland s in-hand realization by
the Trustee's conm ssion and, possibly, the deferral of paynment to
Inland by the prioritized paynent of his own fees. Pointing to a
nunber of different aspects of Ms. Johnson's situation and its past
experience with her, Inland objects to this cure proposal

Inland's objection is well-taken; Ms. Johnson has not nmet
her burden to nmerit a cure period of the duration she proposes. As
I nl and mai ntains w thout objection, Ms. Johnson has no equity in
t he honestead. She schedul es the property's val ue as $50, 000. 00.
The record does not permt a precise finding as to the anount of
t he underlying debt, but it does support an inference that that
anmount equals or, nore likely, slightly exceeds the schedul ed
val ue. (FN17) Ms. Johnson, then, has no interest in the house that

an econom c value. The duration of her pre-petition default cane
close to equalling the full duration of her prior, tinely
performance under the loan. Wile she alleges, wthout controversy



fromlnland, that she has overcone the grave personal distress(FNL8)
that caused her default, she is left in a straitened situation, and
wi thout a financial "cushion": her net incone is barely enough to
cover the living expenses that she schedules in her frugal budget,
and to nmake her proposed paynent to the Chapter 13 estate. Under
t he budget, she cannot accunul ate a reserve for unanticipated major
aut onobi l e or hone repairs, uncovered nedical or dental expenses,
education-rel ated expenditures, and other financial burdens--the
sort of exigencies that all too frequently hit consuner-debtors in
Chapter 13. To neet such demands, she would have to divert funds
otherwi se conmtted to her current nortgage paynment and her
obligation to the Chapter 13 estate.(FN19) As it is, M. Johnson has
barely enough to go around; were even a snmall economic pitfall to
cone before her, she just would not have enough

If Ms. Johnson had an investnent of real, current cash
val ue in the honmestead, one could fairly give her the benefit of
t he doubt, and forecast a strong notivation to keep the paynents
current even in the face of such exigencies. At the very least, in
such an instance Inland woul d have the greater |level of confort to
be derived fromthe prospect of actually recouping the cost of a
second default fromthe value of the homestead after foreclosure.
Under the circunstances, however, she does not, and it does not.
Hol di ng I nl and at bay for the proposed cure period of nearly two
years so greatly alters the prior allocation of risk between the
parties that it would anbunt to a nodification of Inland s pre-
petition rights. The proposal does not provide for a cure within
a reasonable tinme, and Ms. Johnson's plan cannot be confirnmed.

V. ORDER

On the basis of the foregoi ng nenorandum then

I T IS HEREBY ORDERED:

1. That confirmation of the Newtons' plan of debt
adj ustment, dated June 7, 1993, and filed on June 18, 1993, is
deni ed.

2. That confirmation of Ms. Johnson's plan of debt
adjustnent, dated and filed on July 7, 1993, is denied.

3. That, if the debtors in these cases intend to

proceed under Chapter 13 in this Court, they shall file notions for
pre-confirmation nodi fication of their plans in these cases, after
service on all creditors, counsel of record, and other parties
entitled to notice, no later than Decenber 15, 1993.

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(FN1) The plans in both cases were on the standard |ocal form
promul gated by this Court sone years ago. The verbi age
of the plan allows for sone adjustnment in the timng and
anortization of various distributions that are to be
afforded high priority in time. That adjustment is
al nrost al ways made on an informal basis, through in-
person negotiation at the neeting of creditors, and its



final terns are nenorialized only on the trustee's mnute
sheet for the neeting. As the standing trustee currently
adm ni sters estates, the cure of pre-petition defaults on
secured obligations is generally given second-hi ghest
priority, just below the paynent of attorney fees ow ng
to debtors' counsel

END FN

(FN2) Section 1322(b) establishes the paraneters for the
content of a plan of individual debt adjustnent under
Chapter 13. the cited subsection provides that such a
pl an may,

notwi thstanding [11 U S.C. Section 1322(b)(2)],
provide for the curing of any default within a
reasonabl e ti me and mai nt enance of paynents while
the case is pending on any unsecured cl ai mor
secured claimon which the | ast paynent is due
after the date on which the final paynment under the
plan is due

In turn, Section 1322(b)(2) provides that a Chapter 13 plan
nmay

nmodi fy the rights of holders of secured clains,
other than a claimsecured only by a security
interest in real property that is the debtor's
princi pal residence, or of holders of unsecured
clains, or |leave unaffected the rights of holders
of any class of clains .

No one disputes that the |ast paynents on both nortgage-
secured debts in question here will come due |long after the
end of the terns of the debtors' plans.

END FN

(FN3) Si nce the \Witebread decision was the disposition of a
nort gagee' s post-confirmation request for relief from
stay, and since the witten nmenorandumis rather terse,
it is not imediately clear why this observation was
made. As nearly as can be gathered fromthe second
par agraph of the decision, under the ternms of their
confirmed plan, the debtors--and not the trustee--were to
make paynments in cure of their pre-petition default, but
had not specified a schedule. The decision does recite
how t he anmount in default accrued after the commencenent
of the case. The content of that recitation suggests
that the debtors in Witebread never got around to curing
the pre-petition default by any extra paynments, and fel
further behind on post-petition paynents as they matured.
The nortgagee apparently was relying on both of these
defaults as the basis for its request for relief from
stay.

END FN

(FN4) For exanples of other judicial allocations of the burdens
of proof in proceedings on confirmation of Chapter 13



plans, see In re Ziegler, 88 B.R 67, 68-70 (Bankr. E.D
Pa. 1988), and In re Fries, 68 B.R 676, 683-685 (Bankr
E.D. Pa. 1986).

END FN

(FN5) The mere act of judicially establishing a guideline also
serves the broad interests of both constituencies to this
issue, to the extent that it will promote a nore inforned
participation in the Chapter 13 process by both of them
Though the circunstances of individual debtors invoking
Section 1322(b)(5) may be as varied as one can inagine,
they and their attorneys should have the benefit of sonme
judicial guidance to aid their evaluation of whether the
Section 1322(b)(5) remedy is even available in particular
cases. On the other side, as counsel for Investors and
I nl and urges, the national hone | ending industry
certainly has a justifiable claimto some degree of
predictability inits treatnment in these cases. The
gui del i ne, of course, cannot be a bright line. Congress
could have established a statutory maxi mum but chose not
to. Though the courts can fix burdens of proof by
enunci ated guidelines, in the |ast instance they mnust
eval uate the "reasonabl eness” of particular cure
proposal s on a case-by-case basis.

END FN

(FN6) They can nmake use of such a guideline in at |east two
ways: to gauge their risks in entering nortgage |oan
transactions with prospective borrowers of nore nmargina
credi tworthiness; and to ascertain the Iikelihood of
fully realizing on their investnment if a defaulting
borrower goes into Chapter 13, and to fornulate their
strategy for the case in accordance.

END FN

(FN7) At nmost, they nmay be somewhat better as a result of the
end of a work |layoff or period of unenploynment, or the
taking of additional part-tinme enploynent by a househol d
nmenber .

END FN

(FNB) This would be due to a |arge nonthly nortgage paynent or
to a protracted pre-petition default.
END FN

(FN9) This risk may be increased through the operation of
several different forces. Market conditions nmay erode
collateral value externally during the period of the
delay. Value also may be eroded internally, if it is
left in the hands of a party who | acks the financi al
wherewi t hal, and/or the personal notivation, to maintain
the collateral's worth: physical wear and tear may
remai n unremedi ed, unpaid real estate taxes may result in
the attachnment of liens to the property, and the forced
pl acenent of property and casualty insurance if the
debt or does not maintain themnmay al so burden the



mor t gagee.
END FN

(FN1O)As noted earlier, inits witten objection to
confirmation Investors stated that these arrearages were
in the sumof $6, 143. 60, plus contractual |ate charges.
Inits filed proof of claim it asserts that the tota
amount required for"reinstatenment" is $7,529.56. The
recapitul ation on the face of the proof of claimasserts
t he conponents of this total as the January through June,
1993 paynents (the $6,143.60 previously indicated); the
total of the late charges attributable to that six
nmont hs' worth of paynents ($228.33); and two ot her
conponents, noted on line-entries entitled "Forecl osure
Fees" ($913.55); and "Accrued Late Charges" ($244.08),
wi t hout further explanation. It is unclear whether the
last line-entry duplicates the earlier notation for
contractual |ate charges or not.

END FN

(FN11)In their schedules, the Newtons allege that they were in
arrears in a total of 350.00 on their obligations to HFC.
HFC s proof of claimalleges the arrearages tota
$1, 200. 00.
END FN

(FN12) The Newt ons schedule M d-Anerica's security as a third-
priority nortgage against their honmestead and a security
interest in a 1986 Chevrolet Celebrity autonobile. M d-
America's proof of claimalleges the arrearages tota
$1,050.00. On its face, Md-America' s proof of claim
does not assert that the Newtons owed any pre-petition
arrearages to it.

END FN

(FN13)In oral argunent, the Newtons' counsel maintained that
there was "nore than $22,000.00 in equity." As it

stands, the total of the debt asserted on the face of the
three nortgagees' proofs of claimis $146,579.27. Absent
sust ai ned objection, of course, these clainms are deened
allowed in the amobunts so asserted. 11 U S.C. Section
502(a). Even as such, however, the paper record would

i ndicate that there is unencunbered value in the

honmest ead of approxi mately $13, 400. 00.

END FN

(FN14) The Newtons did not appear to testify, and their witten
response contains little factual detail.
END FN

(FN15) Commonl y, if sonmewhat inelegantly, terned "drop-dead
relief fromstay" in the parlance of |ocal bankruptcy
practitioners, this remedy anounts to a di spensation from
the requirenent under 11 U. S. C. Section 362(d) and Loc.

R Bankr. P. (D. Mnn.) 1201, 1202, 1210, and 1215, that

a request under 11 U S.C. Section 362(d) be presented to
the court at a hearing, upon full witten notion, and
after notice to the debtor(s), counsel, and other parties



deened entitled to such notice. The truncated procedure
contenpl ates the entry of an order granting relief from
stay upon the subm ssion of an affidavit of default from
the requesting party or its counsel. The affidavit is
presented after the creditor has served a notice of
default and the debtor has failed to cure within a tine
specified in the notice.

END FN

(FN16) As noted earlier, in its objection to confirmation
I nl and asserted these arrearages to be in the sum of

$5,181.00, plus contractual late charges. Inits filed
proof of claim it asserts that the arrearages tota
$6,321.56. |In an attached recapitulation Inland

identifies the conmponents of this total as the Novenber,
1992 through July, 1993 paynents (the $5,181.00
previously indicated); eighth nmonths' worth of late
charges ($187.84); two other conponents, noted on |ine-
entries entitled "Foreclosure fees and costs" ($300.00)
and "Bankruptcy fees" ($100.00), wi thout further
expl anation; and "Interest at 9.6 percent over repaynent
peri od" ($552.72). This proof of claimdescribes only
Inland's claimfor arrearages; it does not recite the
out st andi ng princi pal bal ance of the indebtedness.

END FN

(FN17) The original nortgage instrunment, attached as an exhibit
to Inland's proof of claim recites the principal bal ance
of the original |oan as $45,931.00. Ms. Johnson made
timely monthly paynments on the underlying debt for only
one year. Gven the interest rate (9.5 percent per

year), and the 30-year termof the | oan, the resultant
anortization nmeant that no nore than several hundred
dollars' worth of the principal was paid down before M.
Johnson went into default. Thus, even assum ng the
schedul ed val ue of the house, Inland' s claimfor interest
accrued during the nine-nmonth term of default has
attached to conpletely encunber any "paper equity" that
Ms. Johnson held before her default.

END FN
(FN18) She indicates that her marriage was di ssolved in August,
1993, after a lengthy period of marital turnmoil. During
this tinme, her father died.

END FN

(FN19) Ms. Johnson's counsel nmaintains that the use of wage
wi t hhol di ng for her paynent to the Trustee will prevent
such an occurrence. As they are currently di spensed by
this Court, however, orders for wage withhol ding may be
vacated of right by debtors, on an ex parte basis.
END FN



