UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 7 Case
Paul M Newbury and BKY Case No. 3-90-1243
Judi th Newbury, ADV. No. 3-90-164

Debt ors.

Kristin D. Basinger,

Plaintiff, CRDER GRANTI NG
SUMVARY  JUDGVENT

V.

Paul M Newbury, Brian F.
Leonard, Trustee of the
Bankruptcy Estate of Paul
and Judith Newbury,

Def endant s.

This matter cane before the Court on Cctober 18, 1990 for a
schedul i ng conference with cross notions for Summary Judgnment by
the parties. The Plaintiff was represented by M chael J.
| annacone. Defendant Paul M Newbury was represented by John F.
Wagner. No appearance was made on behal f of Defendant Brian F.
Leonard, Trustee. This matter was deened submitted for decision by
the Court upon the filing of the briefs, and no oral argunment was
requested. Based upon all the files and records in this case, and
being fully advised in the prem ses, the Court now nmakes the
followi ng Order pursuant to the Federal and Local Rules of
Bankr upt cy.

l.
FACTS

Prior to filing, Defendant Paul M Newbury f/k/a Paul M chael
Darnel |l (hereinafter "Newbury") married the Plaintiff, Kristin D
Basi nger f/k/a Kristin D ane Darnell (hereinafter "Basinger") on
May 9, 1981. Their first marriage was annulled on May 6, 1982, but
they were remarri ed Decenber 21, 1982. On June 6, 1989, they were
divorced. In reviewing the parties' marital assets, their D vorce
Decree di scussed Newbury's pension plan, available to himfromhis
enpl oyment with the United States Departnent of Transportation,
Federal Aviation Administration, as an air traffic controller, and
awar ded $10, 544 of that pension to Basinger.

In Schedul e B-4 of the Debtors' petition, filed March 21,
1990, Newbury cl ai med $32,000 of his pension as exenpt property
under both M S. A Section 550.37, Subd. 24, and 5 U.S. C. Sections
729, 2265, and 8346(a). On Cctober 11, 1990, Basinger filed her
Conpl ai nt seeking a determ nation that the divorce decree awarded
her $10,544 of Newbury's pension for her separate property in its



distribution of marital assets. On August 31, 1990, Newbury filed
hi s answer, denying that the divorce decree's award of $10, 544 of
his pension to Basinger is her separate property, and arguing that
she has, at nost, a claimin the formof a judicial lien under 11
U S.C. Section 101(32). He also argues that this lien inpairs an
exenption to which he would otherwi se be entitled under 11 U S.C.
Section 522(f)(1), and which may be avoi ded under 11 U S.C. Section
506(d). Cross notions for Summary Judgnment were filed on Cctober

9, 1990 for Defendant Newbury, and Cctober 11, 1990 for Plaintiff.
On Cctober 18, 1990, a scheduling conference was held, at which the
parties agreed that the Court should deemthis matter subnitted on
t he pl eadings, with neither party seeking oral argumnent.

| SSUE

I's the $10,544 interest in Newbury's pension plan awarded

Basi nger by their divorce decree her separate property?
M.
DI SCUSSI ON

The parties have agreed that the sole issue which nust be
decided is the legal status of Basinger's $10,544 interest in
Newbury's pension: it is either her separate property or she has
a claimagainst the Debtors' estate. If the pension interest is
her separate property, it is neither available to the bankruptcy
trustee for administration, nor available to the Debtors as exenpt
property. Accordingly, a decision granting summary judgnment in
favor of either party is appropriate for resolution of this
controversy.

The caselaw is clear in this District concerning the | ega
status of a pension award of this type to an ex-spouse pursuant to
a divorce decree. The recent case Bush v. Taylor (In re Bush), 912
F.2d 989 (8th G r. 1990) controls. In that case, the Eighth
Circuit decided that such an award constitutes separate property
bel onging to the ex-wife. Therefore, it may be neither clainmed by
t he Debtor as exenpt property, nor liquidated by the Chapter 7
trustee for the benefit of creditors as property of the estate.

Id. at 994. Accordingly, the Plaintiff is entitled to sumary
j udgrent .

NOW THEREFORE, | T | S ORDERED

1. Summary judgnment for the Plaintiff that the divorce decree
awar ded her $10,544 as her separate property is granted.

2. Summary judgnent for the Defendant is denied.

LET JUDGVENT BE ENTERED ACCORDI NGLY.
Dat ed:

Dennis D. O Brien
U S. Bankruptcy Judge



