UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Nel son's OFfice Supply Stores, Inc.
BKY No. 3-94-5237

Debt or . Chapter 11 Case

This matter cane on for hearing on Debtor's
ohjection to Aaimof Northtown Ml Partners
(Northtown) (F1) and for evidentiary hearing on the
Motion for Administrative Expense C aim by
Nort ht own. Appearances are as noted in the
record. Based on the Federal and Local Rul es of
Bankruptcy Procedure, the Court issues this ORDER

l.
FACTS

On February 2, 1988, the Debtor and Northtown
entered into a | ease of non-residential rea
property. The | ease was set to expire on January
31, 1995. The | ease contained specific provisions
regardi ng hol dover, which nmade the tenant |iable
for rent at a rate of 1 1/2 tines the normal rent.

Sonetime prior to the expiration of the |ease,
Gary Nel son, president of the Debtor, approached
Gail Siegler, property manager of Northtown,
requesting that the Debtor be allowed to stay in
possessi on of the prem ses beyond January 31, 1995
in order to properly clean the property. She
agreed and never discussed the hol dover provision
or whether rent would be charged. On or about
February 10, 1995, the Debtor vacated the property
turning the keys over to Ms. Siegler after she
i nspected the prem ses. Again, she at no tine
made nention that she would charge the Debtor at
the hol dover rate or that she considered the
Debtor to be on hol dover status.

On Novenber 17, 1994, an involuntary Chapter 7
case was filed against the Debtor. On Septenber
18, 1995, the Debtor filed a voluntary conversion
of the case to Chapter 11

Neit her party disputes that the Debtor owes
postpetition rent for the nonths of Decenber 1994
and January 1995 in the amount of $ 20,417.68. The
Debt or presented $25,916.02 at the hearing to
Nor t ht own, but the cashiers check was witten out
to Northtown Mall Partners instead of Northtown
LLP and, therefore a new cashiers check was to be
i ssued. The Debtor represented that a new check
woul d be issued i Mmediately after the hearing.

The $25, 916. 02 al so included an anmount deened
reasonabl e by the Debtor for rent during the
period in February in which the Debtor occupied



t he prem ses.

Northt own asserts a claimin the total anount
of $86, 460. 04. $35,415.84 is for rent accrued
bef ore Decenber of 1994. Northtown clains this
portion is an unsecured non-priority claimwhich
is not disputed by the Debtor. The portion of the
claimin dispute is $51,044. 20, including
$20,417.68 for rent owi ng in Decenber 1994 and
January of 1995. The additional $30,626.52 is
based on a clained liability for rent for the
nmont hs of February and March of 1995 pursuant to
M nn. Stat. Section 504.06 at the hol dover rate in the
| ease which entitles it to receive rent at 1 1/2
tinmes the normal rate. Northtown clains the
entire $51,044.20 is an adm nistrative expense.

The Debt or argues that Northtown waived the
hol dover provision by allowing it to stay and
clean up the prem ses; and, that if it is to be
liable for rent, the Debtor is only liable for the
reasonabl e val ue of the use and occupancy of the
prem ses beyond the January 31, 1995 |ease
termnation. Additionally, the Debtor asserts
that Northtown's claim is a "gap" clai munder 11
U S.C. Section 502(f) only, in the anpunt of $25,916. 02.

.
DI SCUSSI ON

A NORTHTOMW S PRIORI TY CLAI M

The remaining claimof Northtown at issue is
$51,044.02. The entire anmount of the claimarose
prior to the entering of the order for relief.

Nort htown argues that it is entitled to ful
postpetition performance under the |ease, pursuant
to 11 U S.C. Section 365(d)(4), and that al
postpetition unpaid rent is due as an

adm ni strative expense. However, sec. 365(d)(4)
applies to rent accruing after the order for
relief. Here, the rent at issue accrued
postpetition, but before the order for relief, and
the section does not apply.

11 U. S. C. Section 503 sets out when clains for
adm ni strative expenses are allowed. 11 U S.C
Section 503(b) provides:

After notice and a hearing, there
shal | be all owed, adm nistrative
expenses, other than clains all owed
under section 502(f) of this title.
(enphasi s added) .

11 U.S. C. Section 502(f) provides:

In an involuntary case, a claim
arising in the ordinary course of the
debtor's business or financial affairs
after the commencenent of the case but
before the earlier of the appointnent of
a trustee and the order for relief shal



be determ ned as of the date such claim
ari ses, and shall be allowed under
subsection (a), (b), or (c) of this
section or disall owed under subsection
(d) or (e) of this section, the sane as
if such claimhad ari sen before the
date of the filing of the petition
(enphasi s added) .

As previously stated, there is no dispute that the
entire anmount of the claimat issue arose prior to
the order for relief. Therefore, the claimcannot

be an admi nistrative expense claimas it is
specifically excluded under 11 U . S.C. Section 503(b).
The first issue then is whether the claimis

al | owabl e under Section 502(f).

The Debtor does not dispute the fact that the
rent expense for the nonths of Decenber 1994 and
January 1995 was incurred in the ordinary course
of its business, and benefited the estate.
Therefore, the $20,417.68 rent due for those
nonths is allowed as a claimunder 11 U S. C
Section 502(f). A claimallowable under 11 U S. C
Section 502(f) is given second priority under 11
U S.C. Section 507 which provides:

(a) The foll owi ng expenses and cl ai s
have priority in the foll ow ng order

(1) First, administrative expenses
al | owed under section 503(b) of this
title, and any fees and charges assessed
agai nst the estate under chapter 123 of
title 28.

(2) Second, unsecured clains all owed
under section 502(f) of this title.
(enphasi s added) .

Therefore, $20,417.68 is allowed as a Section 507(a)(2)
priority, payable in full on the effective date of
the Debtor's Chapter 11 plan. 11 U S.C Section
1129(a)(9) (A). The entire $20,417.68 is due,
since the Debtor's plan was confirmed on June 5,
1997.

The second issue involves Northtown's claim
for rent relating to the hol dover. The Debtor
takes the position that $5,498.34 was the
reasonabl e value for rent for the tine period in
whi ch the Debtor occupied the prem ses during the
mont h of February.(F2) Northtown argues that it is
entitled to rent at the hol dover rate of 1 1/2
times the regular rent for this period. However,
Section 507(a)(2) priority clains are neasured by val ue
to the estate, not contract rates. The $5, 498. 34
appears to be a reasonable amount of rent for the
time the Debtor occupied the pren ses based on the
amount of rent due for an entire nonth.(F3) There is
no dispute that rent for the tine the Debtor was
occupying the property in February was also in the
ordinary course of the Debtor's business and
therefore, also nust be paid on the effective date



of the plan.
B. NORTHTOMN S GENERAL UNSECURED CLAI M
1. HOLDOVER

The remaining issue is howto treat the
bal ance of $25,128. 18(F4) which was incurred when the
debt or was not in possession of the property. In
order for the claimto be a "gap claim entitled
to a priority under 11 U S.C. Section 507, it must fal
under the provisions of 11 U. S.C. Section 502(f) which
provides for clains arising in the ordinary
course of the debtor's business. |If the claim
does not qualify as an ordinary course of business
claim then it is merely a general unsecured
claim See, In re Manufacturer's Supply Co., 132
B.R 127 (Bankr. N.D. Chio 1991). The Debtor was
engaged in the sale of office supplies fromthe
Northt own | ocation. Wen the Debtor vacated the
prem ses, it was no | onger engaged in its business
as an ordinary course at that |ocation. Therefore,
the $25,128.18 is not entitled to a 507(a)(2)
priority for that portion of the claimthat arose
for the period that the debtor was out of
possessi on.

Nort ht own takes the position that it is
entitled to rent for both the nonths of February
and March at the hol dover rate. As a portion of
February's rent is a priority claim the amount in
di spute is $25,128.18. Northtown bases its
entitlenent to rent on Mnn. Stat. Section 504.06
which requires a notice period of one nonth before
vacating. (F5) As the Debtor vacated February 10 and
no notice was given prior to the date of vacating,
the nmonth notice period would take the Debtor into
March, and as the normal termnation date of the
| ease is the end of March, the Debtor is liable
for rent until the end of March

Northtown also clains that it is entitled to
rent at 1 1/2 tinmes the nornmal rental rate based
on the hol dover provision in the | ease which
provi des:

ARTI CLE 34. HOLDING OVER. In the event
Tenant remains in possession of the

Prem ses after the expiration of this
Lease and wi thout the execution of a new
| ease, it shall be deenmed to be occupying
the Prem ses as a tenant fromnonth to
month as (sic) a G oss Rent equal to one
and one-half tinmes the then existing

G oss Rent paid by Tenant to Landlord in
t he previous twelve (12) nonths, and
subject to all of the other conditions,
provi sions and obligations of this Lease
i nsofar as the same can be applicable to
nont h-t o- nont h t enancy cancel abl e by
either party upon thirty (30) days
witten notice to the other



There is no dispute the Debtor stayed beyond the
date of the expiration of the | ease, and
therefore, is responsible for the rent under the
hol dover clause in the lease at 1 1/2 tines the
previous nmonthly rental paid, making the
$25,128.18 a general unsecured claim unless there
was a waiver of the right to the increased rent by
Nor t ht own.

2. WAl VER

The Debtor takes the position that Northtown
waived its claimto rent for the post vacation
peri od of February and March, including all rent
due under the hol dover provision, through the
conduct of Gail Siegler. Gary Nelson, president
of the Debtor testified that prior to the date in
whi ch the | ease expired, he spoke to Gail Siegler
about staying in the prem ses beyond the vacate
date in order to clean up. It was his testinony
that she consented, as she did not have anot her
tenant conming in, and never nentioned the increase
inrent, or even paying rent for the additiona
time. He also testified that she never gave hima
date to be out by, but he assuned it was to be in
a reasonable tinme. No testinony or evidence was
presented to counter this testinony. He also
testified that on the date he vacated the
prem ses, he went to the office to speak with M.
Si egler regarding turning over the prem ses. He
stated that she acconpanied himto the prem ses
and | ooked over the space during which tine he
turned over the keys. At no tinme did she nention
that it was a problemthat he stayed | onger than
January 31 or that he was now liable for
additional rent. The testinmony of Gail Siegler
revealed that it was "atypical" to have a hol dover
tenant and in fact, in her eight years at
Nor t ht own she has never had to deal with a
hol dover tenant. She did not testify as to any
conversations that she may have had with Gary
Nel son

The parties may contract orally to nodify
their agreenents with respect to the manner of
performance. Thoe v.Rasmussen, 322 N.W2d 775,
777 (Mnn. 1982). "Parol evidence that nodifies
the terms of a witten agreenment nust be cl ear and
convincing”. Thoe, 322 NW2d at 777, citing
Hayl e Fl oor Covering, Inc. v. First M nnesota
Const Co., 253 NNW2d 809 (Mnn. 1977). In this
case, the Debtor failed to produce clear and
convi nci ng evidence that there was in fact a
wai ver by Northtown to charge the Debtor rent for
the nont hs of February and March; or, that there
was a waiver of the right to charge rent at the
hol dover rate for those nonths. The landlord's
silence on the matter did not constitute a waiver
of its rights under the |ease.

Based on the foregoing analysis, the



Court finds that the Debtor is |iable for
$25,128.18, as a general unsecured claim for the
rent at the hol dover rate.

M.
DI SPOSI T1 ON

I T IS HEREBY ORDERED

1. Debtor's (bjection to Caim#62 is sustained
in part and overruled in part. The claimis

al |l oned $25,916.02 as a priority claim and

$60, 544. 02 as a general unsecured non-priority
claim

2. Northtown's Mtion for Adm nistrative Expense
Claimis denied.

Dat ed: By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1) The notion was al so brought by Northtown LLP
whi ch recei ved both the property upon which the

| eased prenmises is |ocated and an assi gnnment of
Northtown Mall Partners claimon May 5, 1997.
"Northtown" will refer to both entities.

(2) There is a dispute over the actual date in

whi ch the prem ses was vacated. Gary Nel son

presi dent of the Debtor, believes the date was
somewher e between February 7 and February 10,

1995. It is the position of Northtown that the
property was actually vacated on February 10,

1995. The Court assunes that the date was February
10 for the purpose of the analysis.

(3) The rent owing for the nonth of February and
March, at the hol dover rate, was 30, 626.52.
Assumi ng half of the rent was for each nonth,
maki ng the rent for February $15,313.26. Assum ng
the February 10 vacate date, the portion of rent
owi ng for those ten days woul d be $5, 469. 00.

(15, 313.26/ 28 days in Feb. =$546.90; $546.90 X
10= $5, 460. 00).

(4) Northtown is asking for $30,626.52 for the
rent for the nonths of February and March. As
this Court has already determ ned that $5,498.34
is apriority claim the remnaining bal ance at

i ssue is $25, 128. 18.

(5 Mnn Stat. sec. 504.06 provides:

Estates at will may be determ ned by either party
by three nmonths' notice in witing for that

pur pose given to the other party, and, when the
rent reserved is payable at periods of less than






