UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
2 South 7th Street Corporation, BKY No. 97-32582
d/ b/ a Nanki n Caf e,
Debt or .
2 South 7th Street Corporation, ADV No. 97-3144

d/ b/ a Nanki n Caf e,
Pl aintiff, ORDER FOR JUDGVENT
V.

City Center Associates Linmted Partnership,
and G C Restaurant Conpany of M nneapolis(1),
Inc., a Mnnesota corporation

Def endant s.

This matter cane before the Court on
Def endant's Mtion for Partial Summary Judgnent.
Appearances are as noted in the record. This
ORDER is based on the Federal and Local Rul es of
Bankr upt cy Procedure.

l.
FACTS

The Debtor filed a Petition for Relief under
Chapter 11 on April 15, 1997. On June 16, 1997,
this adversary proceedi ng was conmenced by the
Debt or against its landlord seeking relief on the
foll owi ng counts: |ien avoi dance; conversion
breach of covenant of quiet enjoynent; and, fraud.
On February 13, 1998, the case was converted to
Chapter 7, and M chael |annacone was appoi nted
t rust ee.

The Plaintiff/Debtor owns and operates Nankin
Cafe. It leases its business prem ses fromthe
Def endant. The lease in place at the filing of
this adversary proceedi ng was the "Third Amendnent
of Lease" dated Novenber 1, 1994.

The Plaintiff participated in a programcalled
"Do the Town" at the request of the Defendant.

The program was designed to attract business
downt own and of fered parking validation if
custoners purchased $20 worth of nerchandi se.
Under the program the Plaintiff was required to
pay the Defendant the value of all parking fees
which it validated for custoners.



The Def endant noves for partial summary
j udgment based on the Plaintiff's clainms for
fraudul ent m srepresentati on and breach of the
covenant of quiet enjoynment. The Plaintiff's
claimof fraudul ent msrepresentation is based on
al  eged representations nmade by the Defendant to
i nduce the Plaintiff to participate in the "Do the
Town" program The Defendant asserts that even if
those representations were nade, the Plaintiff is
not entitled to relief. The Plaintiff's claimfor
breach of the covenant of quiet enjoynment is based
on the Defendant's security guards taking food
fromthe Plaintiff's buffet. Again, the Defendant
asserts that even if the security guards engaged
in the alleged conduct, the Plaintiff is not
entitled to relief.

.
DI SCUSSI ON

A, SUMVARY JUDGMVENT STANDARD

Federal Rule of Cvil Procedure 56(c), as
applied to adversary proceedi ngs through Federal
Rul e of Bankruptcy Procedure 7056, provides that
summary judgnment shall be entered if:

t he pl eadi ngs, depositions, answers to

i nterrogatories, and adm ssions of file,
together with the affidavits, if any,
show that there is no genuine issue as to
any material fact and that the noving
party is entitled to a judgnent as a
matter of |aw

The noving party has the burden of denonstrating
that there is an absence of a genuine issue of
material fact. In re Calstar, 159 B.R 247, 251
(Bankr.D. M nn. 1993). All inferences nmust be
resol ved agai nst the noving party. MDonough v.
City of Rosenpunt, 503 N W2d 493, 496 (M nn. App.
1993). However, the non-noving party nust "do
nore than sinply show that there is sone

met aphysi cal doubt as to the material facts.”

Mat sushita Electric Industrial Co., Inc. v. Zenith
Radi o Corp., 475 U S. 574, 586, 106 Sup. Ct. 1348,
1355, 89 L.Ed.2d 538, 552 (1986). |If reasonable
persons mght reach different conclusions when
viewi ng the facts, sunmary judgnent is not proper
Northland Ins. Co. v. Bennett, 533 N.W2d 867, 871
(M nn. App. 1995).

B. FRAUDULENT M SREPRESENTATI ON

The Plaintiff asserts that the Defendant
fraudulently msrepresented that all the Cty
Center tenants were participating in the "Do the
Town" program and specifically stated that
T.Gl.Friday's was participating.(2) The Plaintiff
argues that summary judgnment shoul d be denied
because there are genuine issues of material fact



surroundi ng the all eged m srepresentations. The
Def endant asserts that even if representations
were made regarding T.G 1. Friday's, no danmages
coul d have been incurred because the Plaintiff was
participating in the programbefore T.G|.Friday's
even becane a tenant in Gty Center

VWet her the Defendant nmade representations
regarding T.G |.Friday's participationis a
qguestion of material fact. Even though the
Plaintiff was participating in the programat the
time of the alleged representation, know edge that
a direct conpetitor was not participating m ght
have induced the Plaintiff to cancel its
participation. Therefore, summary judgnment is not
appropri ate.

The Def endant bases this entire portion of the
summary judgnment notion on the representation
regarding T.G |.Friday's and never addresses the
Plaintiff's claimthat the representati on was nade

that "all" tenants were participating. Therefore,
summary judgnment is also not proper on the
representation that "all" tenants were

partici pating.
C. COVENANT OF QUI ET ENJOYMENT

The Plaintiff clains that the covenant of
qui et enj oyment was breached when the Defendant's
security guards took food fromits buffet without
payi ng. The Defendant asserts that even if this
conduct occurred, the covenant of quiet enjoynent
was not breached because the Plaintiff was not
prevented fromusing the prem ses or operating the
restaurant.

The covenant of quiet enjoynent is breached
"[w] hen an outstandi ng superior title is asserted
in hostility to the title of the covenantee, and
t he convenatee, in good faith, yields to such
paramount title". Efta v. Swanson, 115 Mnn. 373,
376, 132 N'W 335, 336 (Mnn. 1911), citing, Ogden
v. Ball, 40 Mnn. 94, 41 NW 453 (Mnn. 1889).
The covenant of quiet enjoynent applies when
possession is actually interfered with by one
asserting superior title. Mles v. Gty of
Cakdal e, 323 NNW2d 51, 57 (Mnn. 1982); Efta v.
Swanson, 115 M nn. 373, 376, 132 N.W 335, 336
(Mnn. 1911); Collins v. Lewis, 53 Mnn. 78, 83,
54 N.W 1056, 1057 (M nn. 1893); COgden v. Ball, 40
Mnn. 94, 96, 41 N.W 453, 454 (Mnn. 1889); Fritz
v. Pusey, 31 Mnn. 368, 370, 18 NW 94, 95 (Mnn
1884). The covenant does not apply to trespass or
wr ongdoi ng of third parties.(3) Mles v. Gty of
Cakdal e, 323 NW2d at 57. Even if security
guards were taking food fromthe Plaintiff, no
breach of the covenant of quiet enjoynment occurred
because there was no interference with possession
by the landlord. Therefore, sunmary judgnent is
appropriate and will be granted on this claim(4)



DI SPOSI T1 ON

Based on the foregoi ng anal ysis,
| T 1S HEREBY ORDERED THAT:
1) Sunmmary Judgnent is DENI ED on the fraudul ent
m srepresentation claim and,
2) Sunmmary Judgnent is GRANTED on the claimfor
breach of the covenant of quiet enjoymnent.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dat ed: By the Court

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1). G C Restaurant Conpany of M nneapolis was
di sm ssed fromthe adversary proceedi ng by Court
order dated January 9, 1998. The di sm ssal was
based on a stipul ation between the Plaintiff and
G C Restaurant.
(2). In order for the Debtor to prevail on a claim
of fraudul ent m srepresentation the foll ow ng
el enents nust be shown:
1. There nust be a representation
2. That representation nust be false;
3. It nust have to do with a past or
present fact;
4. That fact nust be material;
5. It nust be susceptible of know edge;
6. The representer nust knowit to be
false, or in the alternative, nust assert
it as of his own know edge wi t hout
knowi ng whether it is true or false;
7. The representer nust intend to have
t he ot her person induced to act, or
justified in acting upon it;
8. That person nust be so induced to act
or so justified in acting;
9. That person's action nust be in
reliance upon the representation
10. That person nmust suffer danage;
11. That damage nmust be attributable to
the m srepresentation, that is, the
statenment nmust be the proxi mate cause of

the injury.
Hanson v. Ford Mdtor Co., 278 F.2d 586, 591 (8th
Cir. 1960).

(3). But see, Soltis v. Hovey, 1994 W. 71368, at *1
(M nn. App. 1994) inplying otherwi se. However, the

t wo- page opinion is unpublished and provi des no
acknow edgnment or analysis of the long history of

M nnesota Suprene Court case | aw holding contrary.
(4). The Plaintiff also asserted a claimfor
conversi on based on the actions of the security
guards. Summary judgnment was not sought on that
portion of the claim



