UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Spring Grove Livestock Exchange, Inc.,
Debt or . BKY 4-94-3025

Charles W Ries, Trustee ADV 4-95-249
for the Estate of
Spring Grove Livestock Exchange, Inc.,

Plaintiff,
V.

Firstar Bank M| waukee, N A,
and Firstar Bank Wausau, N. A,

Def endant s.

In re:

John D. Mbrken and
Dorot hy M Mor ken,

Debt ors. BKY 4-94-2954

Phillip L. Kunkel, Trustee ADV 4-95-181
for the Estate of John D
Mor ken and Dorothy M MNorken,

Plaintiff,
V. ORDER FOR
JUDGVENT
Firstar Bank M| waukee, N A,
and Firstar Bank Wausau, N. A,

Def endant s.

At M nneapolis, Mnnesota, February 10, 1997.

These adversary proceedi ngs cane on for hearing on
the parties' cross-notions for summary judgnent. Jerone
M ranowski appeared on behalf of Phillip Kunkel. Renee
Rubi sh appeared on behalf of Charles Ries. Charles Ries
appeared in propria persona. ark Witnmore and Thomas
Shriner appeared for the defendants.

This court has jurisdiction pursuant to 11 U S. C
Sections 157(a) and 1334. This is a core proceeding
pursuant to 28 U . S.C. 157 b(2)(A, (B, (O, (F), (H, and
(0.



Backgr ound

This is Act 1V in a drama of indeterm nate |ength. (FNL)
The parties suggest a theatrical assenblage: On one side
are the trustees, who seek to recover nillions of dollars
for their insolvent estates. On the other side are the
def endants, who, having al ready been duped out of twenty-one
mllion dollars, seek to prevent further |osses. Of-stage
are the debtors, two of whom in the mdst of this drama
perpetrated a check kiting schene of epic proportions. (FN2) The
facts are as foll ows:

John Mbrken was a M nnesota cattle broker who
conducted his l|ivestock business through his wholly-owned
corporation, Spring Gove Livestock Exchange, Inc. Phillip
Kunkel is the trustee in the Mdrkens' case. Charles Ries is
the trustee in the SCGLE case. Firstar Bank M I waukee, N A
and Firstar Bank Wausau, N A are national banks |ocated in
W sconsi n.

In the period preceding his association with the
def endants, Mrken conducted his financial affairs through
Sprague National Bank, a bank |ocated in Cal edoni a,

M nnesota. As Mrken's business grew, so did his need for
cash managenent. In 1992, Mrken informed Firstar M| waukee
enpl oyee, Mark Ml ey, that he was experienci ng negative cash
flows. MIley suggested that Mrken enploy a form of cash
managenment known as control di sbursenent.

Control disbursenment is a standard cash managenent
tool designed to minimze both the frequency and anount of
account transfers. Control disbursenent requires two
separate, but interdependent "conpanion" accounts: a
fundi ng account, into which deposits are nade, and a
di sbursement account, agai nst which checks are drawn.
Control disbursenment enables custoners to transfer funds
only as needed. Using electronic clearings information
customers know exactly which checks will clear the
di sbursement account on any given day.

Si nce Sprague could not provide control
di sbursenment services, Mrken transferred his accounts to
Firstar MI|waukee. In January 1992, Morken opened, on
behal f of SG.E, a funding account at Firstar M I|waukee and
a di sbursenent account at Firstar Wausau. In June of the
same year, Mrken al so opened a business checki ng account at
Firstar MI|waukee. In conjunction with his control
di sbursement accounts, Mrken executed a Wol esal e Lockbox
agreement. Under the agreenent, cattle purchasers sent
paynments directly to a | ockbox | ocated at Firstar M I waukee,
wher e enpl oyees endorsed and deposited the checks into the
fundi ng account.

In order to alleviate the cash deficits which had
preci pitated Morken's need for control disbursenment, Firstar
M | waukee provided "instant credit"” on Morken and SGLE s
uncol | ected deposits. Wen deposits were made into the
Morken and fundi ng accounts, Firstar M| waukee provisionally
credited the accounts in matching anounts.

In the period fromJune 1992 to May 1994, the
average negative coll ected funds bal ance in the Mrken and
SGLE accounts increased precipitously. (FN3) Although these
nunbers generated sone concern, Firstar M| waukee continued
to provisionally advance funds to Mdirken and SGE on
uncol | ect ed deposits.

On June 2, 1994, Firstar M| waukee enpl oyees



di scovered evi dence of a possible check kite. A prelimnary
i nvestigation confirned that Mrken was kiting anong the

Mor ken account and the SGE accounts. In an effort to
termnate the kite and to cut its losses, Firstar M| waukee
began reversing provisional credits and returning checks
unpai d. These transactions, which are the subject of the
parties' cross-notions for summary judgnent, can be roughly
summari zed as fol |l ows: (FN4)

On June 3, Firstar MIwaukee transferred
$91, 323, 220. 04 fromthe di sbursenment account to the funding
account .

On June 3, Firstar MIwaukee reversed
$73,169,813.25 in credits advanced to the Mrken account.

On June 6, Firstar M| waukee transferred
$2, 896, 754. 01 from the funding account to the Mrken
account .

On June 6, Firstar MIwaukee transferred
$244,445. 44 fromthe funding account to the Mrken account.

On June 6, Firstar MIwaukee received a check nade
payabl e to SGE in the anmbunt of $89, 860.36. Firstar
M | waukee endorsed the check on behalf of SGLE, but
deposited the proceeds into the Mrken account.

On June 7, Firstar MIwaukee received two checks
nmade payable to SGE in the anmount of $364, 436.60. Firstar
M | waukee endorsed the checks on SGE s behal f, but
deposited the proceeds into the Mrken account.

On June 9, Firstar M| waukee received $133, 808. 65
made payable to SGLE. Firstar M| waukee deposited this
anmount into a suspense account.

On June 10, 1994, the Mrkens and SGLE filed
bankruptcy. Wiile the Morkens originally filed under
Chapter 11, their case was converted to a case under Chapter
7.

On June 2, 1995, Phillip Kunkel filed his conplaint
agai nst the defendants and on August 25, 1995, Charles R es
filed his.

Ri es and the defendants nove for summary judgnent
on all counts. Kunkel mnoves for sunmary judgnent on Count
IV of his Second Anended Conpl aint.

Sunmary Judgnent

Rul e 56(c) of the Federal Rules of G vil Procedure
governs summary judgnent. Under the rule, summary judgnent
is appropriate when "the pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as
to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c).(FN5)

In order to obtain sunmary judgnent, the noving
party nmust denonstrate that there is no genuine issue of
material fact. The substantive |aw determ nes which facts
are material. See Anderson v. Liberty Lobby, Inc., 106
S.Ct. 2505, 2510 (1986). "Only disputes over facts that

m ght affect the outconme of the suit . . . wll properly
preclude the entry of summary judgment." 1d. Furthernore,
t he di spute must be genuine, "such that a reasonable jury
could return a verdict for the nonnmoving party." 1d.

Rule 56 (c) places the initial burden of production



on the noving party to show t he absence of a genuine issue
of material fact:
O course, a party seeking sumary judgnent
al ways bears the initial responsibility of
informng the district court of the basis
for its notion, and identifying those portions
of "the pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file,
together with the affidavits, if any,"”
which it believes denonstrate the absence of a
genui ne i ssue of material fact.

Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2553 (1986).

Once the novant has made this initial show ng, the
burden shifts to the nonnoving party to denonstrate the
exi stence of a genuine issue of material fact. The
nonnmovi ng party may not di scharge its burden sinply by
resting on its pleadings. See Matsushita Elec. |Indus. Co.
Ltd. v. Zenith Radio Corp., 106 S.Ct. 1348, 1356 (1986)
(stating that the nonmoving party "must do nore than sinply
show that there is sone netaphysical doubt as to the

material facts."). |In fact, Rule 56(e) expressly requires
t he nonnmoving party to present "specific facts" which
denonstrate the need for a trial. Al inferences nust be

construed in the light nost favorable to the nonnoving
party. See United States v. Diebold, Inc., 369 U S 654,
655 (1962).
VWhen deciding a notion for sunmary judgnent, the

j udge cannot resol ve factual disputes or weigh evidence.
"[A]t the sunmary judgnent stage the judge's function is not

to weigh the evidence and determine the truth of the
matter but to determ ne whether there is a genuine issue for
trial." Anderson, 106 S.Ct. at 2511. (FN6) However, if the
evidence is so one-sided that no reasonabl e fact-finder
could rule in favor of the nonnoving party, sunmary judgnent
necessarily foll ows.

Preferential Transfers
Provisional Credits

In Count | of his Arended Conplaint, Ries argues
that Firstar MIwaukee's reversal of $91, 000, 000 of
provi sional credits posted to the di sbursenment account
constitutes a preferential transfer. Likew se, in Count |
of his Second Anmended Conpl ai nt, Kunkel seeks to recover
$73, 000,000 fromFirstar M| waukee as a preferentia
transfer. (FN7)

Section 547 of the Bankruptcy Code allows the
trustee to avoid any transfer of an interest of the debtor
in property:

(1) to or for the benefit of a creditor

(2) for or on account of an antecedent debt owed by the
debt or before such transfer was made

(3) made while the debtor was insolvent;

(4) made
(A) on or within 90 days before the date of the
filing of the petition . . . and

(5) that enables such creditor to receive nore than



such creditor would receive if

(A) the case were a case under chapter 7 of this
title;

(B) the transfer had not been made; and

(C such creditor received paynment of such debt to
the extent provided by the provisions of this title.
11 U. S. C Section 547.

A trustee nust establish all five statutory elenents to
prevail on a preference claim "[T]he trustee has the
burden of proving the avoidability of a transfer under
subsection (b) of this section . . . ." Section 547(q).

In their respective conplaints, Kunkel and R es
contend that Firstar MIwaukee's extension of provisiona
credits agai nst Morken and SG.E s uncol | ected deposits
created antecedent debts. However, the Eighth Crcuit's
recent decision in Laws v. United M ssouri Bank, 98 F.3d
1047 (8th Cir. 1996) effectively forecloses this argument.

As in the instant case, Laws details one debtor's
mani pul ati on of the nechanics of cash managenent to
perpetrate a check kiting scheme. |In Laws, Kroh, a large
real estate devel oper, comenced a banking relationship with
United Mssouri Bank. Kroh regularly made deposits into its
checki ng account, which UMB credited in matchi ng anounts,
providing Kroh with i medi ate access to the uncoll ected
funds. Over the course of its banking relationship with
UVB, Kroh's average negative collected funds bal ance
i ncreased. When UMB inforned Kroh that it would no | onger
advance funds on uncol |l ected deposits, Kroh borrowed four
mllion dollars fromanother institution and wired the funds
toits UMB account. Kroh subsequently filed bankruptcy and
the trustee conmenced proceedi ngs to recover the four
mllion dollars as a preferential transfer

The district court held that UVB' s advances on
Kroh's uncol | ected deposits created antecedent debts under
Section 547(b)(2). However, the court granted summary
judgrment in favor of UVB, finding that the transfer did not
i nprove the bank's position

On appeal, the Eighth Grcuit identified three
di screte times when a debt may be incurred for Section 547
purposes: "[When the bank provisionally credits the
customer's account for a deposited check, when the custoner
uses that provisional credit by drawi ng down the account, or
when the deposited check is in fact dishonored.” 1d. at
1050.

The court rejected the trustee's contention that
the mere posting of provisional credits created an

ant ecedent debt. Instead, the court |ikened advances on
uncol l ected funds to a line of credit which the custoner
could draw on at will. "A provisional credit, like a line

of credit, is no nore than the opportunity to obtain funds."
Id. (enphasis added).

Acknowl edgi ng the "tangi bl e val ue" of advances on
uncol | ected deposits, the Eighth Grcuit noted that a
property interest in provisional credits arises once the
custoner draws on the advances. However, the court
di stingui shed between the creation of a property interest
and the incurring of a debt. "[T]o say that advances drawn
by the depositor are his property does not necessarily mean
that the depositor thereby incurs a debt." 1d.



Concedi ng the conplexity of the issues, the court
nevert hel ess concl uded that "routine advances agai nst
uncol | ected deposits do not create a "debt" to the bank."
Id. at 1051.(FN8) In light of Laws, | find that Firstar
M | waukee' s extension of provisional credit to the Mrken
and SGE accounts did not create an antecedent debt.
Therefore, the reversal of these credits cannot constitute
a transfer on account of an antecedent debt. Since the
trustees have failed to establish the existence of an
ant ecedent debt--an el ement on which they bear the burden of
proof - -summary judgment necessarily foll ows:

[ T]he plain | anguage of Rule 56(c) mandates the
entry of summary judgnent . . . against a party
who fails to nake a showi ng sufficient to establish
the existence of an el enment essential to that
party's case, and on which that party will bear
t he burden of proof at trial. |In such a
situation, there can be "no genuine issue as to
any material fact," since a conplete failure of
proof concerning an essential elenent of the
nonnmovi ng party's case necessarily renders al
other facts immteri al

Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2552 (1986).

O her Preference Cains

In Count | of his Second Anended Conpl ai nt, Kunkel al so
rai ses three additional preference clains. Kunkel seeks
recovery fromFirstar MIwaukee in the anmobunts of $482,561. 42,
$176, 000 and $105, 000.

Kunkel seeks to recover $482,561.42 in deposits nade to the
fundi ng account and transferred by Firstar M| waukee to the Morken
account. Kunkel's claimfails for several reasons. First,
Kunkel's cl ai m appears to be duplicative, or at |east
derivative, of Ries' 2.9 mllion dollar claim/(see
see infra).(FN9) Furthernore, the source of the

funds is unclear. Al though Kunkel contends that the funds
are proceeds fromthird-party deposits, the record suggests
that the funds may be provisional credits. Insofar as the
funds represent advances agai nst uncol |l ected deposits, Laws
is controlling. Finally, Kunkel seeks relief to which he is
not entitled. As trustee for the Mrken estate, Kunke
| acks standing to recover transfers from SGE s funding
account .

Kunkel al so seeks recovery of $176,803.86 in
anal ysis fees assessed agai nst the Mrken account in Apri
and May of 1994. However, Kunkel's preference claimfails
since the transfer did not enable Firstar M| waukee to
receive nore than it would have in a Chapter 7 |iquidation
Firstar M| waukee's transfer anmounted to nothing nore than
an accounting transacti on which shifted Mrken's debt from
one | edger to another, but did not reduce it.

Kunkel al so argues that Firstar M| waukee's transfer of
$105, 000 fromthe Mrken account to cover overdraft |oans
constitutes a preferential transfer. Like the claimfor
anal ysis fees, Firstar M| waukee did not receive nore than
it would have in a Chapter 7 liquidation. The bank sinply



nmoved the debtor's debt fromone category to anot her, but
did not reduce it.

Si nce both Kunkel and Ries have failed to establish
the elements of a preference claim | will deny their
nmotions for summary judgment on Count | of their respective
conpl aints and grant summary judgnent to the defendants.

Vi ol ati ons of the Debtor-Creditor Relationship

In Count 11, Il1l, Vand VIl of his Anended
Conpl aint, Ries contends that Firstar Wausau violated its
debtor-creditor relationship with SGE by reversing
$91, 000, 000 in provisional credits posted to the
di sbursenment account. Ries mscharacterizes the SGLE-
Firstar Wausau rel ati onshi p.

Normal |y, a debtor-creditor relationship is created

when a custoner deposits funds into a bank account. "A
person with an account at a bank enjoys a clai magainst the
bank . . . in an anpbunt equal to the account bal ance."

Barnhill v. Johnson, 112 S. (. 1386, 1389 (1992). However,
this configuration between bank and customer is nom na
only. Cearly, the bank's liability is prem sed on the
presence of collectible funds. |In the absence of good
funds, a debtor-creditor relationship never arises.

In the instant case, Firstar VWausau never incurred
a debt to SGLE since SGE s deposits were uncollectible.
VWhen Firstar M| waukee discovered the kite, Firstar Wausau's
status as a putative debtor ceased, and it becane entitled
to take all lawful actions necessary to mnimze its | osses-
-including the reversal of provisional postings.

Since | conclude that a debtor-creditor
rel ati onshi p never arose between Firstar Wausau and SGLE, |
will deny Ries' notion and grant the defendants sunmary
j udgnment on the breach of debtor-creditor relationship
clainms in Count II, Ill, Vand VI of R es' Amended
Conpl ai nt .

Breach of Contract

Ri es al so raises a nunber of issues which
collectively construe as breach of contract clains. In
Count Il of his Anended Conpl aint, Ries contends that
Firstar M| waukee's $91, 000, 000 reversal of provisiona
credits violated the Agency Agreenent, Control D sbursenent
Agreenent and Funds Transfer Agreenent.

The Agency Agreenent

The Agency Agreenent governs the banki ng
rel ati onship between Firstar M| waukee and Firstar \Wausau
Specifically, the Agency Agreenent authorizes Firstar
M | waukee to process checks presented against the

di sbursenment account on behal f of Firstar Wausau: "Wth
respect to the Control Disbursenent Accounts and Itens drawn
thereon . . . [Firstar MIwaukee] is hereby authorized to be

the sol e agent of [Firstar Wausau]
Agr eenent Par agraph 1.

Ri es contends that the Agency Agreenent rendered
transfers fromthe fundi ng account to the di sbursenent

Agency



account irrevocable. However, the Agency Agreenent
expressly contenpl ates the provisional nature of transfers
and provides for a period of revocation in conpliance with
the m dni ght deadline: "Firstar Wausau acknow edges t hat
all transfers of funds fromthe [Funding Account] to the

Di sbursement Account . . . are provisional credit][s]
only, which . . . may be revoked by [Firstar M| waukee] in
its sole discretion at any time prior to the [ M dni ght
Deadl i ne]." Id. Paragraph 2 (enphasis added).

Furthernore, the Agency Agreement specifically
aut horizes the return of itens that would create overdrafts
in the funding account. Id. Paragraph 1(d). Pursuant to
t hese provisions, Firstar MIwaukee reversed the provisiona
credits and returned the checks unpaid only after
di scovering that the deposits to the funding account were
uncol l ectible. Therefore, |I find that Firstar M| waukee
acted in conpliance with the Agency Agreenent. (FNLO)

The Control D sbursement Agreenent

Ries also alleges that Firstar M| waukee's
revocati on of provisional credits violated the Control
Di sbursement Agreenent. Like the Agency Agreenent, the
Control D sbursenment Agreement contenplates the provisiona
nature of advances on uncol |l ected deposits: "[Firstar
M | waukee] is authorized to transfer funds by provisional
credit to [Firstar Wausau] fromthe [funding account]
in an anount equal to the total of all anmounts payable on
all Items which are presented . . . for collection or
payment." Agency Agreenent Paragraph 2(A).
In the event that the provisional advances are

i nadequate to cover itens presented agai nst the disbursenent
account, the Agency Agreenent allows the advanci ng bank to
ei ther revoke the provisional credits or advance additiona
funds to cover the disbursenents:

If the collected funds on deposit at Fundi ng

Bank are insufficient for such purpose,

[Firstar MIwaukee] may in its sole discretion

revoke the provisional credit . . . and

return the Itens which created such provisiona

credit unpaid, or [Firstar MIlwaukee] may in its

sol e discretion provisionally advance the

necessary additional funds to Custoner and

transfer such provisional credit in the anmpunt

t hereof to [the di sbursenent account]

I d.

In the instant case, Firstar M| waukee
provi sionally advanced funds to cover the itens presented
for payment agai nst the disbursenent account. However, when
Firstar M| waukee discovered the check kite, it exercised
its contractual authority to revoke the provisional advances
and return the checks unpaid. Firstar MI|waukee did not
chose to advance additional funds. Therefore, | find that
Firstar M| waukee acted in conpliance with the Control
Di sbursenment Agreenent.

The Funds Transfer Agreenent



Finally, Ries alleges that Firstar M| waukee
vi ol ated the Funds Transfer Agreenment by reversing
$91, 000, 000 in provisional credits posted to the
di sbursenment account. In particular, Ries points to a
provi sion which deens all funds transfers "final and
not . . . subject to stop paynment or recall orders.” Funds
Transfer Agreenent Paragraph 3.1. However, | find that the
Funds Transfer Agreenent has no applicability to the
transfers at issue.
On its face, the Funds Transfer
Agreenent governs wire transfers fromthe fundi ng
account to outside bank accounts--not posting transactions
bet ween control disbursement accounts. Notably, the Funds
Transfer Agreenent nakes no reference to Control
Di sbursenent. In fact, SGLE executed the Funds Transfer
Agreenent on March 17, 1992, nore than a nonth after
commenci ng control disbursenent services.
Furthernore, the two agreenents clearly contenpl ate
di fferent methods of transfer. For exanple, the Funds
Transfer Agreenent provides for transfers pursuant to SGLE
aut hori zation: "[Firstar MIwaukee] is authorized fromtine
to time to transfer funds . . . when requested to do so by
Aut hori zed representatives of [SG.E] or any persons
purporting to be such . " 1d. Paragraph 2.1. By
contrast, transfers fromthe funding account to the
di sbursenment account occurred automatically, w thout SGE
i ntervention.
Since I find, collectively, that
t he Agency Agreenent, Control D sbursenent Agreenent
and Funds Transfer Agreement do not govern the transfers at
issue, | will grant summary judgment to the defendants and
deny sunmary judgnent to Ries on the breach of contract
ainms in Count Il of his Anended Conpl aint.

c
Conversion, M sappropriation and/ or Theft

In Counts 11, V and VIl of his Amended Conpl ai nt,
Ries alternatively alleges that Firstar M| waukee comritted
"conversion, msappropriation and/or theft" when it
deposi ted checks payable to SGE into the Mrken account.

Ri es asserts both statutory and common-I| aw cl ai ns of
conversion as a basis for recovery.

Even if Firstar M| waukee m sappropriated SGE s
funds by depositing theminto the Mrken account, Ries stil
cannot recover the value of the converted checks. The
def endants have outstandi ng clains of over $21, 000, 000.

Even if the checks were inproperly credited, they would only
go to reduce the defendants' claim There is nothing for
Ries to recover. At best, Ries can direct that the checks
be deposited into the funding account, thereby reducing
SGLE s outstanding debt to Firstar MIwaukee. Since R es
seeks relief to which he is not entitled, | wll deny
summary judgnment on Counts 111, V and VI1 of his Anended
Conpl ai nt and grant sunmmary judgrment to the defendants. (FNL11)

State Law O ai ns
In addition, the trustees assert a mscellany of
state | aw cl ai ns:



UCC Aticle 4

In Count XI of Ries' Amended Conplaint and Counts
I1, 1l and IV of Kunkel's Second Amended Conpl aint, the
trustees raise a nunber of Article 4 clains.(FN12) Specifically,
the trustees allege that the defendants m ssed Article 4's
"m dni ght deadline” by returning the kited checks in an
untimely manner. ""M dnight deadline” with respect to a
bank is mdnight on its next banking day follow ng the
banki ng day on which it receives the relevant itemor notice
or fromwhich the tinme for taking action conrences to run
whi chever is later.” U C C Section 4-104(FN10).

A bank which fails to return checks by the m dnight
deadline may incur liability under the UC C's
"accountability" statute. U C C. Section 4-302(a) inposes
l[iability on banks for the anount of:

(1) a demand item other than a docunentary
draft, whether properly payable or not, if the
bank, in any case in which it is not also

t he depositary bank, retains the item beyond

m dni ght of the banking day of receipt w thout
settling for it or, whether or not it is

al so the depositary bank, does not pay or return
the itemor send notice of dishonor until after
its mdnight deadline; or

(2) any other properly payable itemunless, within
the tine allowed for acceptance or paynent of

that item the bank either accepts or pays the
itemor returns it and acconpanyi ng documnents.

U CC Section 4-302(a).
At the same time, a bank's accountability is not

absolute. In 1990, the drafters of the Uniform Conmerci al
Code anended Section 4-302 to expressly provide for a fraud
defense: "The liability of a payor bank [for failure to

conmply with the m dnight deadline] is subject to .
proof that the person seeking enforcenment of the I|ab|I|ty
presented or transferred the itemfor the purpose of
defraudi ng the payor bank." U. C C Section 4-302 (b).

Under revised Section 4-302, Mrken and SCGLE s
check kiting would surely be a defense to the trustees
accountability claims.(FNL3) However, the Wsconsin | egislature
did not adopt revised Section 4-302 until 1995, shortly
after the transfers at issue took place.(FN14) Therefore, we
must ook to the provision in effect at the tine of transfer
to determine if the defendants are accountable for m ssing
t he m dni ght deadli ne.

In 1994, Wsconsin followed former Section 4-302,
whi ch provided banks with only limted defenses, including
"breach of presentment warranty . . . settlenment effected or
the like." Ws. Stat. Section 404.302. Mst courts
interpret former Section 4-302 as inposing strict liability
on banks which m ss the mdnight deadline. (FN15) See First Nat'
Bank v. Col onial Bank, 898 F.Supp. 1220, 1226 (N.D. 111.

1995) ("Courts interpreting [Section 4-302] have nearly
unani nously concluded that s 4-302 inposes strict liability
on a payor bank for failing to adhere to the m dni ght
deadline . . . ."); Chicago Title Ins. Co. v. California
Canadi an Bank, 2 Cal .Rptr.2d 422, 426 (Cal. C. App. 1992)



("[S]ection 4-302 creates a liability independent of
negligence . . . ."); Mdrgan Quar. Trust Co. v. Anerican
Sav. & Loan Assoc., 804 F.2d 1487, 1499 (9th CGr. 1986)
("Courts have universally held that payor banks are strictly
liable for violation of 4-302 deadlines.").

Nevert hel ess, several courts interpreting pre-
revision Section 4-302 have refused to enforce the ni dni ght
deadline in cases involving fraud. For exanple, in Bank
Leum Trust Co. v. Bally's Park Place, Inc., 528 F. Supp. 349
(S.D.N. Y. 1981), the defendant deposited a check despite its
know edge that the maker of the instrunent was deceased and
his estate insolvent. The drawee, Bank Leum , failed to
return the check within the m dni ght deadli ne.

Not wi t hst andi ng t he bank's negligence, the court concl uded

that the payee's know edge prevented enforcenment of the

m dni ght deadline. "[T]his court finds that the burden .
should fall on the depositor of a check known to be

wort hl ess, rather than on the drawee-bank guilty of

negligence in failing to protest the check in tinely

fashion." 1d. at 355.

Li kewi se, in American Nat'l Bank v. Foodbasket, 497
P.2d 546 (Wo. 1972), the court refused to enforce the
m dni ght deadl i ne when the drawer knew there were
insufficient funds to cover the check. "At nost the record
reflects that [the drawer] hoped she coul d sonmehow obt ai n
funds to cover the checks, but nothing was presented as a
basis for her having reason to expect that the checks would
be paid." 1d. at 547.

Finally, in United States Fidelity & Guar. Co. V.
Federal Reserve Bank, 620 F. Supp. 361 (S.D.N. Y. 1985), the
court refused to enforce the m dnight deadline against a
col l ecti ng bank when the depositary bank was aware that the
drawer of the check did not have an account with the
collecting bank. "It has been repeatedly recognized
that Section 4-302 does not shift the burden of loss to a
payor bank which misses its deadline if the payee was
al ready aware when presenting the check that it would not be

accepted or paid except by mistake.” I1d. at 373.

Since no Wsconsin court has yet addressed the
issue, | amcalled upon to determ ne whether former Section
4-302's "or the like" |anguage enconpasses a fraud defense.

Statutory construction is a question of law. United States
v. Hensley, 36 F.3d 39, 41 (8th Cr. 1994); Jungbluth v.
Homet own, Inc., 531 N.W2d 412, 414 (Ws. C. App. 1995).
VWhen construing statutes, courts are constrained to give
effect to the intent of the legislature. United States v.
Cooper Corp., 61 S.C. 742 (1941). Construction is
unnecessary if the statutory |language is plain on its face.
Hel vering v. New York Trust Co., 54 S. Q. 806 (1934). If a
statute is ambi guous, however, courts may |look to
| egi sl ative history.

In the instant case, Section 4-302's open-ended
"or the like" language invites multiple interpretations.
Since the statute is anbiguous, the trustees ask this court
to apply the rule of ejusdemgeneris. Under the doctrine of
ej usdem generi s, general words in a statute take their
meani ng from precedi ng designations. Therefore, | nust
det erm ne whet her check kiting is sufficiently simlar to
breach of warranty and settlement effected to constitute a
"like" defense.



Section 3-417 of the U C. C defines presentnent
warranty. Under the section, the presenter of an instrunent
warrants, anong other things, that he is the person entitled
to paynent and that the check has not been altered. U C C
Section 3-417. A person who breaches the present nent
warranty, |ike a person who kites checks between bank
accounts, practices a type of fraud. Therefore, | conclude
that check kiting is sufficiently simlar to breach of
presentnent warranty to constitute a |i ke defense under
Section 4-302.

I amguided in ny result by reference to Revised
Section 4-302. "[T]here are no principles of construction
whi ch prevent the utilization by the courts of subsequent
enactments or anmendnents as an aid in arriving at the
correct nmeaning of a prior statute . . . ." 73 Am Jur.2d
Statutes Section 178 (1974); see Great Northern Ry. Co. v.
United States, 62 S. . 529, 535 (1942) ("It is settled that
"subsequent | egislation may be considered to assist in the
interpretation of prior |egislation upon the sanme
subject."") (quoting Tiger v. Western Inv. Co., 31 S . C
578, (1911)). As previously nmentioned, revised
Section 4-302 elimnates the anbiguity inherent in the
former provision by specifically providing for a fraud
defense. "Subsection (b) drops the anbi guous "or the |ike"
| anguage and provides that the payor bank may al so raise the
defense of fraud." Revised U C.C. Section 4-302, cnt. 3.

Furthernore, the revisers endorse a |line of cases,
i ncl udi ng Bank of Leum and Foodbasket, which allowed banks
to raise the defense of fraud. "In Bank of Leum Trust Co.
v. Bally's Park Place Inc., 528 F. Supp. 349 (S.D.N. Y. 1981),
and American National Bank v. Foodbasket, 497 P.2d 546 (Wo.
1972), banks that were accountabl e under Section 4-302 for
m ssing their mdnight deadline were successful in defending
agai nst parties who initiated collection knowi ng that the
check would not be paid." Id. Significantly, the drafters
single out check kiting as the type of fraud which bars
enforcenent of the mdnight deadline: "A payor bank that
makes a late return of an itemshould not be liable to a
defrauder operating a check kiting scheme.” [1d.(FNL6)

I will grant summary judgnment in favor of Firstar
VWausau and Firstar M| waukee on Counts II, Il and IV of
Kunkel's Second Amended Conpl aint and Count Xl of Ries’
Amended Conplaint. Since | have concluded that Mrken and
SGLE s fraud bars enforcenent of the m dnight deadline, it
i s unnecessary to decide whether or not the defendants
returned the kited checks in an untinely nmanner

Fraudul ent Transfers

In Counts IV, VI and VIII of his Anended Conpl ai nt,
Ri es attacks three transfers from SGLE s fundi ng account to
t he Morken account as fraudul ent transfers under Section
548 of the Code. The transferred funds consist both of
provisional credits issued by Firstar MI|waukee and proceeds
fromthird party checks payable to SGE

To recover under Section 548, the trustee nust
first showa "transfer of an interest of the debtor in
property.” 11 U S.C. Section 548(a) (enphasis added). 1In
Laws v. United M ssouri Bank, 98 F.3d 1047 (8th G r. 1996),
the Eighth Grcuit concluded that a property interest in



provi sional credits does not arise until the customer draws
on the funds. "Certainly the depositor receives tangible
val ue when permtted to draw agai nst uncol | ected deposits.
At this point . . . "the provisional credit [has] ripened
into an interest in property of the Debtor."" 1d. at 1050
(quoting In re Smth, 966 F.2d 1527, 1535 (7th Cr. 1992).
SGLE had not drawn on the provisional credits by the tine
Firstar M| waukee transferred the funds to the Mrken
account .

Ries also alleges that Firstar M| waukee's transfer
of collected funds constitutes a fraudul ent transfer
However, courts have concl uded that custoners do not enjoy
property interests even in "good funds."” For exanple, in
Ctizens Bank v. Strunmpf, 116 S. . 286 (1995), the Court
rejected the debtor's contention that a positive bal ance in
a checking account created a property interest. "That view
. . . mght be arguable if a bank account consisted of nobney
bel onging to the depositor and held by the bank. 1In fact,
however, it consists of nothing nore or |ess than a pronise
to pay, fromthe bank to the depositor . . . ." 1d. at 290.

Foll owi ng Laws and Strunpf, | conclude that SG.E
did not have a property interest in the uncollected funds
bal ance in its funding account or in the proceeds fromthird
party deposits. As a result, there was no transfer of
SGLE s interest in property. Accordingly, | will deny R es
summary judgnment and grant the defendants' notion on Counts
IV, VI and VIIl of Ries' Anended Conpl aint.

Equi t abl e Subordi nati on

In Count X of Ries' Anended Conpl aint and Count VI
of Kunkel's Second Anended Conpl aint, the trustees ask nme to
equi tably subordi nate the defendants' clains. Kunkel and
Ri es contend that the defendants' return of the kited checks
constitutes m sconduct which conferred an unfair advantage
on the banks, while unfairly affecting other creditors. In
addition, the trustees argue that subordi nati on would be in
keeping with the Code.

Equi t abl e subordination is a judicially created
doctrine codified in Section 510 of the Bankruptcy Code.
See United States v. Noland, 116 S. Q. 1524, 1526 (1996)
("The judge-made doctrine of equitable subordination
predates Congress's revision of the Code in 1978."). Under
the statute, a court may "subordi nate for purposes of
distribution all or part of an allowed claimto all or part
of another allowed claim. ." 11 U. S . C Section
510(c)(1).

The Suprenme Court first recogni zed the bankruptcy
court's equitable power to subordinate clains in Pepper v.
Litton, 60 S.Ct. 238 (1939). In Pepper, the Court noted
t hat :

[ T] he bankruptcy court in passing on

al | owance of clains sits as a court of
equity . . . [I]n the exercise of

its eqU|tabIe jurisdiction the bankruptcy
court has the power to sift the

ci rcunst ances surrounding any claimto
see that injustice or unfairness is

not done in admnistration of the bankrupt
estate.



Id. at 245-246.

A court's power to subordinate clains, although
broad, is not without limt. Benjamn v. Dianmond (In re
Mobile Steel Co.), 563 F.2d 692, 699 (5th Cir. 1977). In In
re Mobile Steel Co., the Fifth Grcuit identified three
factors which nust be established before a claimcan be
equi tably subordi nated: The cl ai mant nust have engaged in
i nequi tabl e conduct, the m sconduct nust have resulted in
injury to the creditors or conferred an unfair advantage on
the clai mant, and equitabl e subordi nati on nust not be
i nconsistent with the provisions of the Code. 1d. at 699-
700. See Bergqui st v. Anderson-Geenwood Aviation Corp. (In
re Bellanca Aircraft Corp.), 850 F.2d 1275, 1282 (8th Gir.
1988) (adopting three-part test of equitabl e subordination).

The majority of courts which have addressed the
i ssue have required sone finding of inequitable conduct on
the part of the claimant. (FN17) See Wegner v. G unewal dt, 821
F.2d 1317, 1323 (8th Cr. 1987) ("In the absence of specific
findings by the bankruptcy court as to the evidence
supporting the presence of fraudul ent or inequitable
activity, a claimfor equitable subordination will not
stand."); Farmers Bank v. Julian, 383 F.2d 314, 323 (8th
Cr. 1967) (holding that fraud or unfairness is "essenti al
for a decision to subordinate.”). In United States v.

Nol and, 116 S.C. 1524 (1996), the Suprene Court declined an
opportunity to dispense with the m sconduct requirenent:
"[We need not deci de today whether a bankruptcy court nust
al ways find creditor m sconduct before a claimmy be

equi tably subordinated.” 1d. at 1528.

The | evel of m sconduct necessary to support a
claimfor equitable subordination varies according to the

rel ati onship between the parties. |If the claimant is an
i nsider of the debtor, the court will closely scrutinize the
claimant's conduct. |In the instant case, Firstar Wausau and

Firstar M| waukee do not satisfy the statutory definition of
an insider. (FN18)

In light of the facts of this case, |I feel it would
require a creatively strained judicial construction to
construe the defendants' actions as msconduct. Sinply put:
The defendants' |egal dishonor of kited checks does not rise
to the I evel of m sconduct necessary to warrant the
equi tabl e subordi nation of their clainms. |In fact, | amhard
pressed to describe the defendants' actions as m sconduct at
all. Furthernmore, | find it somewhat incongruous for the
trustees to invoke an equitable renedy in the wake of the
debtor's multi-mllion dollar check kiting scheme. |ndeed,
a bankruptcy court may not invoke its equitable powers to
perpetrate inequity. See Pepper v. Litton, 60 S.C. 238,
244 (1939) (holding that equitable principles "have been
i nvoked to the end that fraud will not prevail, that
substance will not give way to form that technica
considerations will not prevent substantial justice from
bei ng done.").

Since the trustees have failed to establish the first
prong of the Bellanca test, it is unnecessary to reach the
remai ning factors. Therefore, | will grant the defendants
nmoti on for sunmmary judgnent and deny Ries' notion on Count
X of Ries' Amended Conplaint and Count |V of Kunkel's Second



Amended Conpl ai nt.
W ongful Di shonor

In Count XI of Ries' Amended Conplaint and Count
Il of Kunkel's Second Anended Conpl aint, the trustees seek
to recover mllions of dollars fromthe defendants for the
wr ongf ul di shonor of checks drawn on the Mrken and SGE
accounts. Ws. Stat. Section 404.402 governs wongfu
di shonor: "Except as otherwi se provided in this Article, a
payor bank wongfully dishonors an itemif it dishonors an
itemthat is properly payable, but a bank may di shonor an
itemthat would create an overdraft unless it has agreed to
pay the overdraft.” Ws. Stat. Section 404.402.

Prelimnary to a finding of wongful dishonor is
a determnation than an itemis "properly payable.” In
Pul aski State Bank v. Kal be, 364 NW2d 162 (Ws. C.
1985), the court determned that Section 404.104(1)(!1)
confers discretion on banks to di shonor checks which are not
backed by collectible funds. "The statute gives banks the
option of dishonoring checks when sufficient funds are not
available . . . . The bank may consi der the check to be not
properly payable and refuse to pay without risk of liability
for wongful dishonor.™ 1d. at 163.

In the instant case, the trustees argue that the
di shonored itens were properly payable since there were
sufficient funds in the accounts at the time of presentnent.
However, the only "funds" in the accounts were provisiona
credits which Firstar M| waukee automatically advanced to
cover the anticipated di sbursenents. Shortly after
advanci ng the funds, Firstar M| waukee di scovered that the
deposits were not nerely uncoll ected, but uncollectible.
Once Firstar M I waukee reversed the provisional postings,
there were no | onger any funds in the accounts from which
t he checks could be paid. Therefore, checks presented
agai nst the Morken and SGLE accounts were not properly
payabl e under Ws. Stat. Section 404.402

Since the plaintiffs have failed to establish that
the itenms presented agai nst the accounts were properly
payabl e, their wongful dishonor clainms fail as a matter of
law. Therefore, | will grant summary judgnment in favor of
t he defendants and deny summary judgnment to the trustees on
Count XI of Ries' Amended Conpl aint and Count 11 of Kunkel's
Second Amended Conpl ai nt.

Servi ce Fees and Suspense Account

In Count XIl of his Anended Conpl aint, Ries seeks
to recover $3,337.92 in service fees fromFirstar M I waukee.
Simlarly, in Count XlIl, R es contends that Firstar
M | waukee mi sappropriated funds when it endorsed and
deposited checks totaling $133,808.65 into a "suspense
account." Ries seeks recovery of the face value of the
checks.

Fol l owi ng oral argunment on the parties' summary
j udgrment notions, Firstar M| waukee reduced its proof of
claimin the aggregate ambunt of $137,696.57, rendering
Counts XII and X1l of Ries' Anended Conpl aint noot.

Ri es' $90,000 C aim



In the final count of his Arended Conplaint, R es
seeks a $90, 000 judgnent against Firstar M| waukee for
depositing a check, nade payable to SGLE, into the Mrken
account. Ries' count fails for several reasons.

First, Ries' claimis conceptually deficient.
Mred in the netaphysics of Mbrken's check kite, Ries
over|l ooks the fact that Firstar M| waukee realized no
tangi bl e value fromthe transaction. By depositing the
funds into the Mdirken account, Firstar M| waukee effected a
smal | reduction in Mrken's outstanding obligation to the
bank. Even if Firstar M| waukee had deposited the check
into the funding account, the proceeds would only have
margi nally of fset SGLE s sizeable debt to Firstar M I waukee.
Ei ther way, Firstar M| waukee has incurred an enornous | oss,
the sum of which will never be recovered.

Stated another way, Ries' claimfails sinply
because he seeks relief to which he is not entitled. Even
if Firstar MIwaukee m sdirected the check, Ri es cannot
recover the proceeds of the m sdeposited check for
distribution to creditors. At best, R es can effect a
reduction in SGLE s aggregate debt to Firstar M| waukee by
directing that the check be deposited into the funding
account. Wiile R es may have grounds for objecting to the
defendants' clains, he has no grounds to recover noney.
Since Ries seeks relief which cannot be granted, | will deny
his nmotion and grant sunmary judgnment to the defendants on
Count XIV of his Amended Conpl ai nt.

ORDER

THEREFORE, | T | S ORDERED THAT:

1. The plaintiffs' notions for sunmary judgnent
are deni ed.

2. The defendants' notion for sunmary judgnent is
grant ed.
3. The plaintiffs shall recover nothing fromthe
def endant s.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(FN1).Acts I, Il and Ill can be found at Monfort, Inc., v. Kunkel
(I'n re Morken), 182 B.R 1007 (Bankr. D. Mnn. 1995), Kunkel

v. Sprague Nat'l Bank, 198 B.R 734 (D. Mnn. 1996) and Kunkel

v. Ries (In re Mrken), 199 B.R 940 (Bankr. D. M nn. 1996).

(FN2) . On Septenber 18, 1996, John Morken plead guilty to bank



fraud.

(FN3).From June 1992 to May 1994, the average uncol |l ected funds
bal ance in the Mrken account increased from $15,851 to
$21,746,839. Over the sanme period, the average uncoll ected
funds bal ance in the funding account increased from $1, 776, 289
to $5, 158, 235.

(FN).In their briefs, the parties provided a copious recounting of
the debits and credits which posted to the three accounts in

the ensuing period. | amloathe both to recreate this
nunerol ogi cal nightrmare or to inpose it on the reader

(FN5).Rul e 56 applies in adversary proceedi ngs by reference to Fed.
R Bankr. P. 7056.

(FN6) . At the sunmary judgnment stage, the judge is not required to
make findings of fact, although findings may be "extrenely

hel pful to a reviewing court.” Anderson, 106 S.C. at 2511

n. 6.

(FN7) . Between May 31 and June 2, Morken deposited $73, 169, 813. 25
into his account in checks drawn on the di sbursenent account.
Firstar M| waukee provisionally credited the Mrken account in
this anount. After discovering the kite, however, it reversed
the provisional credits and returned the checks unpaid.

(FNB). The Eighth Circuit intimted that advances agai nst
uncol | ected deposits might give rise to a debt if the advances
were infrequent and the parties treated the provisional credits

as loans. "Had Kroh and UMB explicitly agreed to convert
future negative collected funds bal ances into | oans, Kroh would
have been |l egally bound to pay such debts as incurred.” Laws,

98 F.3d at 1052. |In the instant case, Firstar M| waukee

routi nely extended provisional credits to Morken and SGE for
nearly two years. |In fact, Mrken's principle reason for

enpl oyi ng cash managenent was to obtain i nmedi ate access to
deposits which were not otherw se i medi ately coll ectible.
Therefore, while the relationship between the parties had sone
indicia of a lending relationship, Firstar MI|waukee never

t hought of its advances as loans or treated them as such

(FN9).In his Second Anmended Conpl ai nt, Kunkel originally sought to
recover $2,900,000 in transfers fromthe fundi ng account.

Kunkel now contends that only $482,561.42 of this anpunt

bel ongs to Morken. In his Anended Conplaint, Ries seeks to
recover--albeit on different grounds--the entire 2.9 mllion
dollar transfer. Cearly, both trustees cannot recover on the
sanme claim The resolution of this issue is best reserved for

the clai ms objection stage.

(FN10O) . The Agency Agreenent al so authorizes the return of itens
whi ch are not properly payable: "Prior to the Final Paynent
Deadline, [Firstar MIwaukee may] return unpaid any Itenis] if
such Iten[{s] are not properly payable . . . according to the
provi sions of the Uniform Comrerci al Code as adopted by the
State of Wsconsin." Agency Agreement Paragraph 1(e). Since
the items presented agai nst the di sbursenent account were not
properly payable (see infra ny discussion of w ongful

di shonor), Firstar M| waukee acted in conpliance with the



Agency Agreenent by returning the checks unpaid.

(FN11).It is premature to seek adjustments in the respective
deficits of the bankrupt estates at this tine. If R es wants
to contest Firstar M| waukee's proof of claimin the SGLE
estate, he can surely do so by objecting to its claim

(FN12). Article 4 of the Uniform Comrercial Code governs check
collection procedures in the State of Wsconsin. Northwestern
Nat'l Insur. Co. v. Mdland Nat'l Bank, 292 N W2d 591, 595
(Ws. 1980).

(FN13)."It is well settled that a trustee in bankruptcy stands in
t he shoes of the debtor . ."  Stunmpf v. Al bracht, 982 F.2d
275, 277 (8th Gr. 1992).

(FN14) . The bank's liability is governed by the |law of the state in
which the bank is located: "The liability of a bank for action

or non-action with respect to an item handled by it for

pur poses of presentment, paynent, or collection is governed by

the I aw of the place where the bank is located.” U C.C

Section 4-102(b).

(FN15). The majority of m dnight deadline cases involve suits by
banks agai nst banks. See National State Bank v. Federa
Reserve Bank, 979 F.2d 1579 (3d. Gr. 1992); Farmers &
Merchants State Bank v. Western Bank, 841 F.2d 1433 (9th Cir.
1987); Union Bank v. First Nat'l Bank, 677 F.2d 1074 (5th Cr.
1982). As between such sinmlarly situated parties, courts have
been willing to allocate loss to the institution best able to
bear it--usually the payor bank. See Hanna v. First Nat'
Bank, 661 N. E.2d 683, 689-90 (N. Y. 1995) ("Liability ultinmately
rests upon the payor bank because it was the institution in the
best position to tinmely dishonor or return the itemin the
first place."). However, no court has allowed a check kiter
in his individual capacity, to enforce the m dnight deadline
agai nst a defrauded bank. This is precisely what the trustees
ask the court to do

(FNL16) . Equi t abl e consi derations conpel a simlar result. Section
1-103 of the U C C. nmandates the application of equitable
principles to all code provisions unless expressly displ aced.
"Unl ess displaced by the particular provisions of this Act, the
principles of law and equity, including the | aw merchant and
the law relative to capacity to contract, principle and agent,
estoppel, fraud, m srepresentation, duress, coercion, mn stake,
bankruptcy, or other validating or invalidating cause shal
supplenent its provisions." U C C Section 1-103. Section
4-302 does not specifically displace equitable principles.

First Nat'|l Bank v. Fidelity Bank, 724 F.Supp. 1168, 1172 (E.D.
Pa. 1989) (holding that equitable defenses are not precluded
under Section 4-302). Accordingly, | conclude that equitable
doctrines--incl uding uncl ean hands and unjust enrichment--
preclude the trustees fromenforcing the m dni ght deadli ne.

(FN17). Courts whi ch have dispensed with the m sconduct requirenent
have done so in the context of tax penalty clains. See Burden

v. United States, 917 F.2d 115, 120 (3d Cr. 1990); Schultz
Broadway Inn v. United States, 912 F.2d 230, 234 (8th Gir.

1990); In re Virtual Network Servs. Corp., 902 F.2d 1246, 1250



(7th CGr. 1990).
(FN18). Section 101 of the Code defines an insider as follows:

(A) if the debtor is an individual--
(1) relative of the debtor or of a general partner of the
debt or;
(ii) partnership in which the debtor is a general partner
(iii) general partner of the debtor; or
(iv) corporation of which the debtor is a director

of ficer, or person in control

(B) if the debtor is a corporation--

(1) director of the debtor;

(ii) officer of the debtor

(iii) person in control of the debtor

(iv) partnership in which the debtor is a general partner

(v) general partner of the debtor; or

(vi) relative of a general partner, director, officer, or
person in control of the debtor



