UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: BKY 3-89-3116
MONI CA SCOTT, | NC CORDER

Debt or .

At St. Paul, M nnesot a.

This matter cane before the Court for hearing on the 21st day
of Novenber, 1990, on objection by the Debtor to the filed
adm ni strative expense claimof St. Louis Devel opnent Partners
(A aimant), resulting fromthe post-assunption breach of an
unexpired | ease. Appearances are as noted on the record. The
Court, having heard and received argunents of counsel, and now
being fully advised in the matter, makes this ORDER pursuant to the
Federal and Local Rul es of Bankruptcy procedure.

The O ai mant and the Debtor entered into a pre-petition |ease
of nonresidential real estate, which the Debtor assumed post -
petition, pursuant to notice, hearing, and order of the Court. The
| ease was | ater breached by the Debtor and the prem ses were
abandoned. All rent was paid current at the time of abandonment.
The O ai mant did not accept the abandonnment, and has not retaken
possession of the | eased property. The O ainmant has now filed an
adm ni strative expense claimfor rent owing for the remainder of
the lease term i.e., date of abandonnent through July 14, 1991
equal I ing $18, 378. 08.

The Debtor objects to all owance of the claimas an adnministrative
expense. The daimant argues that the well-settled case | aw evi dences

entitlement to adm nistrative expense priority for the unpaid post-
abandonnent rent.
.

11 USC Sections 365(g) and 502(g) clearly provide a statutory
expression of Congressional intent that post-assunption rejection
by a debtor of an unexpired |ease results in admnistrative expense
entitlenment to the lessor of all damages flowing fromthe breach
including future rent. The Code provisions are consistent with
the prior Bankruptcy Act and with pre-Code case | aw

M.

The reasoning in Code cases which attenpt to explain the
rati onal e of the statute, is inadequate. Perhaps the failure of
adequate explanation is only the natural result of attenpts to
ascri be reason to the unreasonable. The first, and |eading, Code
case dealing with the issue is Sanore v. Boswell (In re Miltech
Corp.), 47 B.R 747 (Bankr. N.D. lowa 1985).

The Multech court viewed the |logic of granting adm nistrative
expense status to future rent liability flowing fromrejection of
assuned | eases as quite sinple. 1t stated:

The filing of bankruptcy creates a new juridical entity



that is separate and apart fromthe Debtor which existed
prior to bankruptcy proceedings. . . .The assunption of
an executory contract by a Debtor-in-Possession is an act
of adm nistration creating an obligation of the estate
which is legally distinct fromthe obligations that

exi sted prior to an assunption of the contract. Miltech
47 B.R at 750.

There appear to be at least two deficiencies in this deceptively
si npl e appr oach.

First, in considering the nature of the entity which assunes
an executory contract, the Supreme Court said, in NLRB v. Bildisco
and Bildisco, 104 S.Ct. 1188 (1984):

Much effort has been expended by the parties on the

guestion of whether the debtor is nore properly

characterized as an "alter ego" or a "successor enployer”

of the prebankruptcy debtor, as those terns have been

used in our |abor decisions.... W see no profit in an

exhaustive effort to identify which, if either, of these

terns represents the closest analogy to the debtor-in-
possession. Obviously if the latter were a wholly "new
entity", it would be unnecessary for the Bankruptcy Code

to allowit to reject executory contracts, since it would

not be bound by such contracts in the first place. For

our purposes, it is sensible to view the debtor-in-

possession as the sane "entity" which existed before the

filing of the bankruptcy petition, but enpowered by

virtue of the Bankruptcy Code to deal with its contracts

and property in a manner it could not have enpl oyed

absent the bankruptcy filing. NLRB, 104 S.C. at 1197.

Thus, the "new juridical entity" prem se observed in Miultech is not
necessarily a solid analytical building block in considering issues
of assunption. The prem se is especially suspect in considering

i ssues resulting fromthe assunpti on of unexpired pre-petition

| eases.

The reason that the prem se is especially suspect regarding
these | eases has to do with the second apparent deficiency in the
Mul t ech court explanation. The Miultech court speaks of an
unexpired pre-petition | ease as though it is an executory contract.

It is not. A lessor of an unexpired, but consunmated, |ease
ordinarily has no significant performance obligation remnaining.
The required substantial performance has been made by delivery of
the | eased property. Accordingly, no significant unperforned
obligation of the |lessor is reinstated upon assunption

Nor are the lessor's rights placed in jeopardy by the
assunption. Contrary, through the assunption, the debtor-in-
possession cures all defaults, announces the intention to fully
performin the future, and provi des adequate assurance of future
performance. At that point, the lessor is restored ful
contractual rights and receives all entitled performance. No
nonbankruptcy cause for termnation or other renedy exist. No new
detriment is suffered by, or perfornmance denmanded of, the lessor in
the transaction. 1In fact, all that the lessor will have lost is
the right to enforce a bankruptcy or insolvency clause in the
| ease; but that right becane unenforceable by the filing of the
case, not by the assunption of the |ease.

Presumabl y, these considerations would be of great inport to
Congress in determ ning whether to grant priority to the claimfor
future rent when an assuned lease is later rejected. But, under



11 USC Section 365(g), apparently they were not. The Miltech court
provides the following rationale for Section 365(g) as it relates
to future rent clains resulting fromthe rejection of |eases that
have been assuned:

[NNot limting a landlord' s adm nistrative expense

arising fromrejection of an assuned contract is only

fair since the assunption of an executory contract

reflects a business judgment by a Debtor-in-possession

that some benefit will inure to the estate and thus to

unsecured creditors fromassumng this particul ar

prepetition obligation. Should that judgnent prove

wrong, the unsecured creditors may be harnmed by the

amount of the landlord' s claim particularly in the case

of a long-term | ease; nonetheless, they rather than the

| essor should bear the risk since the assunption was

initially intended to benefit them Miltech, 47 B.R at

751. (Reference to footnote omtted).

However, as pointed out earlier, the | essor bears no risk, by
reason of the assunption, that it does not otherw se have under
nonbankruptcy |law, absent the filing. The right to enforce a
bankruptcy or insolvency clause in the | ease is made unenforceabl e
by the filing of the case. Upon assunption, no other nonbankruptcy
defaul t exists.

An inportant prenm se of the Bankruptcy Code is that the val ue
of pre-petition clains and interests which are greater in priority
t han unsecured creditor clainms should be protected from erosion
due to the bankruptcy, during pendency of the case. Accordingly,

t he all owance of adm nistrative expense status to the clains of

| essors resulting fromrejection of assuned | eases shoul d be based
on detrinment to the | essor caused by the assunption, not on the
percei ved benefit to the estate by assunption. Odinarily, the
detriment would be the failure to receive perfornmance of
obligations accruing after the assunption, but before the
rejection.

The Bankruptcy Code does not prem se that the filing of a
bankruptcy case should result in a windfall to one creditor at the
expense of others. Unfortunately, the effect of Section 365(Qg)
[1978], as augnented by Section 365 (d)(4) [1984], is to inprove
post-petition (by substantial measure) the pre-petition position of
a creditor lessor of nonresidential real estate at the expense of
other creditors. Under Section 365(d)(4), these | eases nust be
assuned or rejected within sixty days of the case filing. An
assunption not only cures all defaults, if any exist, but it
transfornms all liability on the pre-petition claimfromunsecured
to admini strative status at the expense of other unsecured
creditors should the case fail.

Sinmply stated, the grant of adm nistrative priority to the
total pre-petition claimupon assunption, is the legislated price
for the statutory negation of bankruptcy or insolvency clauses in
| eases. That appears to be an unreasonable price set by a policy
that, in Iight of the overall purposes and objectives of the
Bankruptcy Code, seens clearly m sguided

Unl ess the Congress addresses this situation, cause wll
undoubtedly be found to exist, as a matter of course, for extending
to confirmation the tine to assune or reject significant |eases in
Chapter 11 cases. However, based on the foregoing findings and
conclusions stated in part |1, it must be, and

I T IS HEREBY ORDERED:

The Debtor's objection to the filed claimof St. Louis






