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In re:
M NNESOTA ALPHA FOUNDATI ON, ORDER RE: MOTION OF U. S. TRUSTEE
TO DI SM SS OR CONVERT
Debt or . CHAPTER 11 CASE

BKY 3-90-2906
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At St. Paul, Mnnesota, this day of Decenber, 1990

This Chapter 11 case cane on before the Court on Novenber
20, 1990, for hearing on the notion of the U S. Trustee for
conversion or dismssal. The U S. Trustee appeared by his
attorney, Mchael R Fadlovich. Charles E. Spring appeared on
behal f of Debtor.(FN1) Upon the noving and responsive docunents,
argunents of counsel, and all of the other files, records, and
proceedings in this case, the Court nakes the follow ng order

Debtor is a Mnnesota non-profit corporation which filed
a voluntary petition under Chapter 11 on June 29, 1990. On its
Statement of Financial Affairs, it alleged its business as
"[ ] anagenent of fraternity alumi assets.” [Its mgjor function was
to hold fee title to two different parcels of real estate on the
University of Mnnesota-Twin Cities canpus. Fraternity houses are
| ocated on these properties, which Debtor rented out to | oca
chapters of national college fraternities.

(FN1) Spring held hinmself out as successor counsel, but Debtor
had not yet submitted an application for approval of his

enpl oyment to the U S. Trustee for review and

recomendation and to the Court for action, as required

by LOC. R BANKR P. (D. Mnn.) 122(h) and 117.

Bet ween Sept enber, 1987, and August, 1990, Debtor granted
nort gages agai nst these properties to several financial
institutions.(FN2) One of the properties was sold at a sheriff's
forecl osure sale on Decenber 29, 1989, at the instance of Liberty
Nat i onal Bank, a nortgagee. Riverside Bank, which held a nortgage
agai nst the other property, noved for relief fromstay in this case
in Cctober, 1990. Debtor did not defend the notion, the Court
granted it, and Riverside Bank has comenced forecl osure
proceedi ngs. Debtor did not redeemthe first property fromthe
sheriff's sale. Apparently it does not intend to redeemthe second
property, or is unable to. At present, pending conpletion of the
foreclosure, it is collecting rents fromthe tenant of the second
property. Oher than as noted, Debtor has no other significant
asset s(FN3) or discernible business activity.



The U. S. Trustee has noved for conversion or dismssal of
this case pursuant to 11 U S.C. Sections 1112(b)(1)-(3).(FN4) He, of
course, has the burden of proof as to all elenents of the statutory
provi sions on which he relies. In re Econony Cab & Tool Co., Inc.
44 Bankr. 721, 724 (Bankr. D. Mnn. 1984). At a stage as early in
the case as at bar, the novant for conversion or dismi ssal under
Section 1112(b) (1) nust show "that there is no nore than a
"hopel ess and unrealistic prospect’ of rehabilitation.” 1d.
(citing In re Steak Loft of Gakdale, Inc., 10 Bankr. 182 (Bankr
E.D. NY. 1981)). To do this, the U S Trustee notes that Debtor
is not currently engaged in any business or econom c activity or
will shortly have to cease all such activity; as a result, he
argues, Chapter 11 relief is not available to Debtor. He relies
upon Wansganz v. Boatnmen's Bank of De Soto, 804 F.2d 503 (8th Cir.
1986) as his primary authority.

In response to the U S. Trustee's notion, and only

shortly before the hearing on it, Debtor took three actions: it
di scharged its counsel of record for this case; it retained new
counsel ; and, through its new counsel, it prepared and filed a

conpl aint in adversary proceedi ngs capti oned M nnesota Al pha

(FN2) These and ot her secured debts dom nated Debtor's debt
structure. Qutside of several contested clains in favor
of former nenbers of its board of trustees, and a nmodi cum
of debt to trade suppliers, Debtor's major schedul ed
unsecured debt is one for alumi club dues to the Phi
Delta Theta national fraternity

(FN3) Debt or schedul ed a nom nal anount of bank deposits, and
furni shi ngs, appliances, and comuni cations equi prent on-
site at its houses, as its only personal property. These
items would not have significant |iquidation value.

(FNA)In pertinent part, these provisions say:

Except as provided in subsection (c) of this
section, on request of . . . the United States
trustee, and after notice and a hearing, the
court may convert a case under [Chapter 11] to
one under chapter 7 . . . or may dismss a
case under [Chapter 11] . . . whichever is in
the best interest of creditors and the estate,
for cause, including--

(1)continuing loss to or dimnution of
the estate and absence of a
reasonabl e |i kel i hood of
rehabilitation;

(2)inability to effectuate a pl an

(3)unreasonabl e del ay by the debtor
that is prejudicial to creditors;

Foundation v. Newfrat Realty G oup, et al, ADV 3-90-290. The naned
defendants in this adversary proceedi ng are individuals,
corporations, financial institutions, or other entities which held
or asserted nortgages or |iens against Debtor's two properties, or



362" (FNB) ;

whi ch were involved with the creation of those encunbrances.

I ncl uded anong the enunerati on of Defendants is the phrase "forner
Trustees of Debtor,” with a specific reference to three naned

i ndi vi dual s.

The conpl ai nt includes ten counts, each of which frames
a different prayer for substantive relief. Via these counts,
Debt or seeks to avoid the attachnment and enforcenment of various
nort gages against its properties as fraudulent transfers under 11
U S.C. Section 548 and/or the M nnesota enactnment of the Uniform
Fraudul ent Transfer Act. It also seeks to avoid the Decenber, 1989
sheriff's sale as the alleged fruit of |egally-defective
forecl osure proceedings; to avoid Debtor's 1989 purchase of one of
the properties as a fraudulent transfer; to avoid Debtor's post-
petition grant of a nortgage "pursuant to 11 U . S.C. Section
and to avoid the granting of the various nortgages as transactions
whi ch exceeded the scope of the authority of its board of
trustees.(FN6) In addition to the various fornms of avoi dance relief,
Debt or seeks an award of danmages agai nst the individual nmenbers of
its board, for the | osses which allegedly resulted fromtheir
actions in exceeding their authority. As of the date of the
hearing on the U S. Trustee's notion, Debtor's counsel had not

(FN5) For some reason, Debtor does not refer to 11 U . S. C 549
in this count. Section 549 is the nore direct and
appropriate authority for avoi dance of an unauthorized
post-petition transfer of property of the estate, which
seens to be what Debtor is really conplaining about.

(FN6) Debt or al l eges that the board granted the nortgages
wi t hout obtaining the approval of Debtor's nenbers; this,
it now alleges, violated provisions of the Mnnesota
Nonprofit Corporation Act, specifically former M NN
STAT. Section 317.26.

served the sumons and conplaint in this adversary proceedi ng on
any of the named defendants. Counsel for the U S. Trustee had not
received a copy of it either

In prosecuting his motion, the U S. Trustee primarily
relies on Wansganz. 1In that case, the Eighth Grcuit noted that

[t]he legislative history of the Bankruptcy
Code, taken as a whole, shows that Congress
meant for chapter 11 to be available to
busi nesses and persons engaged in busi ness,
and not to consuner debtors,

804 F.2d at 505 (emphasis added). In affirm ng the Bankruptcy
Court's dismssal of the Chapter 11 case of the consuner debtors

i nvol ved, it concluded that "persons who are not engaged in

busi ness may not seek relief under chapter 11 of the Bankruptcy
Code." 1d. Since Wansganz, the Eighth G rcuit has reaffirned its
hol di ng by applying it in an unequivocal, sunmary fashion in In re
Toi bb, 902 F.2d 14 (8th G r. 1990) (petition for certiorari
pending). See also In re Constitutional Trust #2-562, 114 Bankr
627 (Bankr. D. Mnn. 1990) ("revocabl e donmestic trust” forned



t he

"under the common | aw of contracts"” and purporting to be "protected
by" U.S. Constitution, whose only function is to hold title to
honestead real estate for ultimate benefit of certain individuals,
is not "engaged in business" within the nmeaning of Wansganz).

Debt or counters by arguing that it intends to use its
pendi ng adversary proceeding to regain possession of its two
properties and to recover losses attributable to the actions of its
board. (FN7) It then would use the fruits of these efforts to

(FN7)Debtor's counsel states that his client has insurance
coverage for such | osses under an errors-and-on ssions
policy of sone sort.

reorgani ze, by proposing a plan which would restructure its
nort gage debt to the extent that that debt survived the litigation
of the adversary proceeding, or was revived by it.

At this point, however, Debtor acknow edges that its
prior business is noribund; absent some sort of grant of
extraordi nary relief against the nortgagee currently foreclosing
agai nst the second property, Debtor's remaining interest in that
parcel will be extinguished in the com ng nonths, and the inflow of
cash fromthe rental of that property will cease. At that point,
Debtor will truly beconme no nore than an instrunentality for the
litigation of |egal causes of action. Counsel states that the
"funds for proceeding with" this litigation "have been committed by
menbers of the organi zation," apparently referring to arrangenents
with third parties for the paynment of his retainer and/ or ongoi ng
conpensation. This statenent, evidencing Debtor's |ack of
significant current resources, further acknow edges the tenuousness
of Debtor's claimto be currently "engaged in business."

Strictly speaki ng, Wansganz stands for no nore than the
proposition that an individual consuner debtor cannot obtain
Chapter 11 relief.(FN8) The Eighth Crcuit's holding only affirned

Bankruptcy Court's ruling, as set forth in In re Wansganz, 54
Bankr. 759, 763 (Bankr. E.D. Md. 1985), that "[t]o qualify for
relief under Chapter 11, a person nust be a business enterprise or
operate a business.” The facts in Wansganz were markedly different

(FNB)One is reluctant to use the phrase "is not eligible for
Chapter 11 relief.” 11 U S.C. Section 109(d) and, by

i ncorporation, Section 109(b) govern statutory

eligibility for Chapter 11 relief, and they say nothing
about engagenent in business as a prerequisite.

fromthose at bar; here, the debtor has been a functioning business
in the recent past, it is a corporate entity, and thus it has a
perfectly colorable claimto being a "business enterprise” within

t he purview of the Bankruptcy Court \Wanmsganz opinion. Rather than
i nvoki ng Chapter 11 to restructure personal debts, as the debtors

i n Wansganz proposed to do, Debtor seeks to use the enhanced powers
of a debtor-in-possession under Chapter 11 to "junp start" its
enterprise, and/or to engage in a self-directed |iquidation of
tangi bl e assets and causes of action.



recei ved

These differences are so marked as to distinguish
Wanmsganz fromthe present case on its facts, and to deprive it of
direct precedential value. A debtor's eligibility for relief under
Chapter 11, and the "availability" of Chapter 11 relief to a
particul ar debtor, are determ ned by the facts at the comencenent
of the case. In re Constitutional Trust No. 2-562, 114 Bankr. at
633 n. 15. In VWansganz, the debtors' non-engagenent in business
was a constant, fromthe filing of their Chapter 11 petition to the
Bankruptcy Court's disposition of the notion to convert or dism ss.
Here, Debtor was "engaged in business" as of the commencenent of
its case, and satisfied the judicially-enunciated requirenent of
"engagenent of business" at the time when that requirenent was to
be i nmposed pursuant to basic principles of bankruptcy |aw.

However, there is no question but that Debtor and its
estate have suffered substantial |osses in assets and val ue since
t he conmencenent of this case. The rights of redenption as to the
first property, even as extended and augnented by 11 U S.C. Section
108(b), (FN9) have now expired; the inconme stream whi ch Debt or

fromthat property after the sheriff's sale, if any, is now |ost.
By now, Debtor has lost its pre-foreclosure property rights in the
second property by the process of sheriff's sale, or it will |ose
them shortly; the current incone streamfromthat property also
will be lost to the estate.

As a threshold matter, these facts raise the
applicability of 11 U S.C. Section 1112(b)(1). The existence of a
substantial and continuing dimnution of the estate is
uncontroverted. The only real question is the "absence of a
reasonabl e |ikelihood of rehabilitation.” "'[Rlehabilitation’

means sonet hing nore than 'reorganization' . . . rehabilitation
means 'to put back into good condition; to re-establish on a firm
sound basis.' [citations omitted]”™ |In re Econony Cab & Tool Co.
44 Bankr. at 725 n. 2. Under this definition, "rehabilitation"
contenpl ates the successful maintenance or re-establishment of the
debt or' s busi ness operations, subject to internal reorganization as
to the nature, scope, and intensity of particular formof economc
activity.

On this record, one sinply cannot concl ude that
rehabilitation of this Debtor and its operations is reasonably
likely. The resunption of Debtor's prior business would require
the recovery of its two properties--an event which is possible only
after long and conplex litigation, if at all. To be sure, in this
circuit, fraudulent-transfer lawis nomnally available to a
trustee or debtor in possession in bankruptcy which seeks to attack
the foreclosure of a real estate nortgage. See In re Hulm 738
F.2d 323 (8th Cr. 1984). However, the devel opnent of the casel aw
since Hul munderscores the substantial |egal conplexities, and the
mani f est uncertainty of success, in any such undertaking. See,
e.g., Inre Joing, 61 Bankr. 980 (Bankr. D. Mnn. 1986), renanded,
Joing v. O & P Partnership, 82 Bankr. 495 (D. Mnn. 1987), on
remand, In re Joing, 82 Bankr. 500 (Bankr. D. Mnn. 1987); In re
Kj el dahl, 52 Bankr. 926 (Bankr. D. Mnn. 1985); In re Jacobson, 48
(FN9)In pertinent part, this statute provides:

[1]f applicable nonbankruptcy |aw .
fixes a period within which the debtor may .



cure a default, or performany other simlar
act, and such period has not expired before
the date of filing of the petition, the
trustee may only . . . cure, or perform
before the later of--

(1)the end of such period, including
any suspension of such period
occurring on or after the
commencenent of the case; or

(2)60 days after the order for relief.

This provision operates to extend the period for
redenption froma nortgage forecl osure sal e under

M nnesota law, in favor of a Chapter 11 debtor-nortgagor
to a date 60 days after the debtor's bankruptcy filing,
if that period otherw se would have expired wi thin that
60 days. Johnson v. First Nat'l Bank of Montevideo, 719
F.2d 270 (8th Gr. 1983), cert. denied, 465 U S. 1012
(1984).

Bankr. 497 (Bankr. D. Mnn. 1985). The litigation of the other
counts of Debtor's adversary proceeding prom ses to be equally

i ntensive, both factually and legally. Debtor |acks independent
resources to fund any of this litigation, and apparently proposes
to do so with an infusion of noney fromthird parties. Such a
transaction woul d constitute a post-petition extension of credit to
Debtor; this in itself would require prior court approval

avail abl e only after notice, hearing, and the naking of appropriate
findings under 11 U S.C. Section 364. Even if court-authorized,
such a transaction could further conplicate the structuring of a
pl an of reorganization. Debtor's current counsel does not seemto
acknow edge these further conplications of the proposed effort.

Thi s whol e process portends several years of litigation
The outcone is wholly conjectural at present. Recovery of the
properties would be only the first step in Debtor's rehabilitation
If a Chapter 11 debtor, as here, has l|ost assets essential to its
operation, and nmust regain themthrough the bankruptcy process
before it may reconmence sustai nabl e operations, the debtor mnust
show that this can be done before the passage of tine has
materially prejudiced its claimto a share inits market, or its
ot her busi ness prospects. It nust also showthat it will have the
startup capital necessary to its new operations. Lastly, it nust
make a pl ausi bl e showing that it can propose a confirmable plan
after the recovery of its assets and the recommencenent of
operations. Conpare United Savings Ass'n of Texas v. Tinbers of
| nnood Forest Assoc., Ltd., 484 U S. 365, 376 (1988), In re
Anderson, 913 F.2d 530 (8th G r. 1990), and In re Bl oom ngton HH
I nvestors Ltd. Partnership, 114 Bankr. 174 (D. Mnn. 1990) (in
response to notion for relief fromstay under 11 U S.C. Section
362(d)(2), Chapter 11 debtor nust denonstrate that there is "a
reasonabl e possibility of a successful reorganization within a
reasonable tinme," and essentially nmust show that it can propose a
pl an capable of confirmation). To nmake out a defense to the U S
Trustee's notion, it was incunbent on Debtor to nmake a record to
Debtor's prospects of success are conpl etely unknowabl e.



The U.S. Trustee net his initial burden under 11 U S.C
Section 1112(b) (1) by denonstrating the existence of an estate
al nrost drai ned of assets, and by pointing out the nascent status
and uncertain nerits of Debtor's proposed litigation. At that
poi nt, under the posture of this case, the burden shifted back to
Debtor to denonstrate the strength of its proposal for

rehabilitation. Debtor has failed to carry this burden. 1t does
not argue that it would be the best party to conduct a self-
directed final Iiquidation under Chapter 11, regardless of its

prospect of rehabilitation. Even had it done so, however, this
woul d not have furni shed an adequate defense to the U S. Trustee's
assertion of "cause" under Section 1112(b);(FN10) there is no

evi dence
that Debtor's adm nistration of these assetsprom ses to be superior
to that of a trustee, in any way. The U S
Trustee has established the grounds for conversion or dismssal of
this case under Section 1112(b)(1).(FNL11)

Upon nmaki ng this conclusion, the Court then nust
determ ne which alternative is in the best interests of creditors
and the estate, as between conversion and dismissal. 11 U S. C
Section 1112(b). In the ordinary case, the facts would support a
conversion of this case to Chapter 7, with the concomtant
appoi ntnment of a trustee. At present, the najor assets of the
estate are causes of action which nmust be fixed and |iquidated to

(FN10O) Cases in which a noribund busi ness debtor seeks to remain
in Chapter 11 solely for the purpose of |iquidating
tangi bl e assets and/or pursuing third-party litigation to
bring value into the estate are not uncommon. \Where such
a debtor is defending a notion under Section 1112(b) by
arguing that it should remain in possession, the debtor
must recogni ze that adm nistration by Chapter 7 trustee
is the preferred vehicle for |iquidation under the
Bankruptcy Code. |If a debtor asserts that it can do a
better job of liquidation than a Chapter 7 trustee, the
court nmust carefully scrutinize the propriety of the
debtor's use of Chapter 11 renedies; it al so nust

eval uate the econony and possible superiority of

al ternate renedi es under the Bankruptcy Code or state

| aw. Several specific factors are relevant to this
inquiry: the debtor's notivation and apparent good faith
in continuing to seek Chapter 11 relief, including the
possibility that a trustee's investigation m ght uncover
avoi dabl e transfers or other bases for |egal action

agai nst current managenent or other insiders; the

exi stence of truly independent officers, directors, and
enpl oyees who will exercise governance over the
reorgani zati on effort by applying principles of

managemnment econorny, and exerci sing sound, business-
oriented judgnment; the centrality of counsel's role in
the litigation and |liquidation effort; the possibility

t hat counsel, rather than managenent, may domi nate the
adm nistration of the estate without full consideration
of the estate's fiduciary obligations to creditors; the
practical |ikelihood of achieving the professed goals of
the "reorgani zation" effort within a reasonable tine; the
cost of and delay in creditors' realization which my
result; and the likelihood of a meaningful return to
creditors fromthe process. |If the collection and



iquidation of assets is in fact the central function of
t he proposed Chapter 11 process, the self-interest of
managenent, counsel, and other professionals in retaining
control rmust be recogni zed, as must the possible tine-
and cost-benefit of vesting that control in a
disinterested Chapter 7 trustee. |If the central purposes
of the debtor's effort are to use avoi dance powers to
regain | ost assets, or to collect accounts receivable and
other liquid assets, the conparative feasibility and cost
of pronptly |iquidating such those assets nmust be the
central concern. In sone cases, a business debtor can
recover value, in greater anounts and/or nore quickly,
than a bankruptcy trustee, by virtue of famliarity with
a specialized industry or market. In such cases, the
Court and creditors may be well-put to all ow the debtor
to remain in possession for |iquidation, subject to close
moni toring and strict control of expenditures. Such
cases, however, are the exception rather than the rule.

(FN11) The facts al so satisfy Section 1112(b)(2), and, possibly,
Section 1112(b)(3). There is no showi ng why Debtor did

not raise these points in defense of Riverside Bank's

motion for relief fromstay, and its delay in joining
themcertainly has prejudiced creditors by the | oss of
Debtor's sol e remini ng substantial asset.

be of any value. Generally speaking, it is in the best interests
of creditors to have this done by a disinterested trustee, so the
merits of the debtor's third-party clains can be eval uat ed

di spassionately, and so the fruits of a successful litigation can
be preserved for ratable distribution

However, the novel facts of this case raise a further
wrinkle. Debtor is "not a noneyed, business, or commerci al
corporation"; as a result, its case may not be involuntarily
converted to one under Chapter 7. 11 U S.C. Section 1112(c); Inre
Mandal ay Shores Cooperative Housing Ass'n, 22 Bankr. 202, 206
(Bankr. MD. Fla. 1982). As it now stands, the Court's only option
is to dismss this case

Di sm ssal, however, would alnost certainly entail the
| oss of many of the causes of action which Debtor insists are
neritorious and substantial. Renedies under 11 U S.C. Section 548
are available only to a trustee or debtor in possession in an
ongoi ng bankruptcy case. Qutside of a bankruptcy case, (FN12) the
renedi es under M nnesota fraudul ent-transfer |aw are available only
to creditors of the debtor-transferor, and not to the debtor
itself. See M NN STAT. Sections 513.44-.45 (providing that
certain sorts of transfers are fraudulent "as to a creditor");
M NN. STAT. Section 513.47 (enpowering "a creditor” to obtain

(FN12) I n a bankruptcy case, of course, the "strongarnt
provisions of 11 U S.C. Section 544 vest a trustee or
debtor in possession with avoi dance powers avail abl e
under state lawto certain sorts of creditors. Inre

G eenhaven Village Apts. of Burnsville Phase Il Ltd

Part nershi p, 100 Bankr. 465, 468 (Bankr. D. M nn. 1989);
In re Mnnesota Utility Contracting, Inc., 101 Bankr. 72,



76-7 (Bankr. D. Mnn. 1989), rev'd in part on other
grounds, 110 Bankr. 414 (D. M nn. 1990).

various specified forns of relief as to fraudulent transfers); and
M NN. STAT. Section 513.41(4) (defining "creditor" as "a person who
has a claim" "debtor" as "a person who is liable on a claim" and
"claint as "a right to paynent . . . "). Debtor's asserted causes
of action for damages against its former trustees, of course, would
survive the dism ssal of this case, as would its challenge to the
forecl osure sale on procedural grounds; these clains could be
pursued by Debtor outside of bankruptcy.

Di smssal would relegate Debtor and its creditors to this
| oss and ot her consequences, such as the |oss of the automatic stay
of 11 U.S.C. Section 362(a), and the loss of a single forumfor the
coordi nated resolution of its problems with its creditors. The
Court is reluctant to do this, at |least without affording Debtor's
current governing body the opportunity to evaluate its options in
light of this order. Conversion of this case and adninistration of
t he causes of action by a Chapter 7 Trustee, of course, would not
gain Debtor the benefit which it seeks in Chapter 11. A Chapter 7
trustee's substantial success on the various fraudul ent-transfer
clains would only result in an asset partly or wholly free of
encunbrances, which the trustee would then be obligated to
liquidate; it would not result in a resuscitated Debtor back in the
busi ness of maintaining one or nore fraternity houses. However,
the preservation of a long-tine institutional presence on a
uni versity canpus is not a value to which the Bankruptcy Court can
accord controlling weight, even if notivated solely by the benign
sentinmental affections of fraternity alumi. The orderly
adj ustment of debtor-creditor relations, and the satisfaction of
creditors' clains, are the paramount consideration in this Court's
del i berations; the bankruptcy | aws mandate no | ess.

Al of these are factors which Debtor's current governing
body may consider. In sone deference to that process, the Court
wi || postpone the entry of an order dismssing this case for a
reasonabl e period of tine, to allow Debtor the opportunity to
voluntarily convert this case to one under Chapter 7.

IT 1S THEREFORE DETERM NED AND ORDERED:

1. That the U S. Trustee has denonstrated grounds for
di smssal of this case under 11 U . S.C Section 1112(b)(1) - (3).

2. That, unless Debtor files a voluntary conversion of
this case to one for l|iquidation under Chapter 7 in an appropriate
form by Decenber 18, 1990, the Court shall enter an order
di smssing this case on Decenber 19, 1990.

BY THE COURT:

GRECORY F. KI SHEL



U S. BANKRUPTCY JUDGE



