UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

BKY 3-94-233

M nnehaha Fal I s Garden Chapter 7
Centers, Inc.,

Debt or .
John A. Hedback, Trustee,

Plaintiff, ADV 3-95-218
V.
M nnehaha Fal I s Nursery FI NDI NGS
OF FACT,
and Garden Stores, Inc.
CONCLUSI ONS OF LAW

AND ORDER

Def endant .

This matter was heard on August 20, 1996.
Appearances were noted in the record. The Court, having
recei ved and considered all proper evidence, argunents,
briefs of counsel, and being fully advised in the matter
now makes the follow ng FI NDINGS OF FACT, CONCLUSI ONS OF
LAW AND ORDER pursuant to the Federal and Local Rules of
Bankr upt cy Procedure.

. FACTS

Thi s adversary proceedi ng was brought by Plaintiff, John A
Hedback, as Trustee of the Bankruptcy Estate of M nnehaha Falls Garden
Centers, Inc. ("Debtor"), seeking to avoid an all eged preferenti al
transfer to Defendant, M nnehaha Falls Nursery and Garden Stores, Inc.
of busi ness assets, including vehicles, equipnment, inventory, supplies,
and accounts receivable, pursuant to 11 U S.C. Section 547(b). The
Trustee seeks to recover such property pursuant to 11 U S.C Section
550.

The parties filed a stipulation of facts at trial
The stipul ation contained these recitations of rel evant
undi sputed facts: GE 1. The Chapter 7 bankruptcy proceeding for M nnehaha
Falls Garden Center[s], Inc. was commenced by the filing
of a[n] involuntary petition on or about January 18, 1994.
An Order for Relief was entered into on March 7, 1994,
Plaintiff was appointed as Chapter 7 trustee for the case.

2. Defendant is a Mnnesota Corporation. At al
times relevant to these proceedi ngs, Robert C. Lindgren
was an officer and sharehol der and Shirley A Lindgren was
a sharehol der of Defendant.

3. At all times relevant to these proceedi ngs,
Debt or was a M nnesota Corporation. FromApril 1, 1988 to
July 1, 1993, Debtor was engaged in a nursery and
| andscapi ng business. Keith Httner was the principa
of ficer and sharehol der of Debtor. At all times relevant



to these proceedings, Keith Httner was narried to Mnica
H ttner, the daughter of Robert C. Lindgren and Shirley A
Li ndgren. Monica Httner had no active role in the
conduct of Debtor's business.

4. On or about March 31, 1988, Defendant and Debt or
entered into a series of agreenents whereby Debtor agreed
to purchase the assets of Defendant. |In connection with
t hose agreenents, Debtor executed and delivered to
Def endant two prom ssory notes, one in the original anount
of $270,000 and one in the original anmount of $161, 000.

Def endant did not retain a security interest in the assets
sold to Debtor.

5. Debtor defaulted on the prom ssory notes in the
spring of 1993. Defendant obtained a judgnent against
Debtor, in the anobunt of $393,772.18, which was entered
and docketed in Dakota County District Court in case
nunber 19-C2-93-8321 on June 25, 1993. A Wit of
Executi on was obtai ned, but was not served on Debtor.

6. Inlieu of service of the Wit of Execution
after negotiati ons between counsel for Debtor and
Def endant, on July 1, 1993, Debtor executed and delivered
a Bill of Sale to Defendant, transferring to Defendant
certain vehicles, equipnment, office equi pnent, store
equi prent, inventory, supplies and accounts receivable.
The Bill of Sale states that the transfer "is given in

consi deration of a partial satisfaction of judgnment in the@rnount

$198, 000." Defendant, on that date, executed a
Partial Satisfaction of Judgnent in the anount of
$198, 000.

7. Beginning approximately in the sumer of 1992,
Debt or began liquidating its inventory and ot her business
assets located at its Apple Valley, Mnnesota |ocation
Debt or had closed the Apple Valley store prior to the
commencenent of the litigation described in paragraph 5
above. On or about July 1, 1993, Defendant t ook
possessi on of the assets of Debtor. Defendant resuned
busi ness operations on that date at the one renaining
busi ness | ocation of Debtor in M nneapolis, M nnesota.

Def endant utilized the assets obtained from Debtor in that
operation. At no tinme did Defendant have a |iquidation
sal e of the assets of Debtor

8. Debtor ceased all business operations on July 1,
1993. During the spring of 1993, Debtor was on a cash on
delivery basis with its suppliers. Wen it filed its
bankruptcy schedul es on March 23, 1994, Debtor |isted
unsecured debts, not including the claimof Defendant, in
t he amount of $316, 463. 78.

9. In February, 1994, at the request of Defendant's
counsel , Paul Tracy, an experienced personal property
liquidator for Chapter 7 trustees, inspected the tangible
assets used in the Defendant’'s business and prepared an
item zed val uation report.

Stipulation of Facts (filed Aug. 14, 1996).



Bef ore Debtor purchased Defendant's assets in 1988,
Keith Httner worked for Defendant as general nanager from
1974 until the purchase in 1988. During the course of his
enpl oyment, Hittner nmade nmany of the enpl oynent and
managenent deci sions, and was in control of the business
when the Lindgrens were away fromthe stores.

VWhen Debtor purchased the Defendant's assets in 1988,
no apprai sal of Defendant's assets was nmade to deternine
an appropriate sales price. The Lindgrens had not
formally planned to sell the business, and had not put the
busi ness on the market. Instead, Keith Hi ttner approached
the Lindgrens with the idea to purchase the business. In
addition to the two prom ssory notes entered into between@efendant and
Debtor, Debtor also entered into a contract
for deed with the Lindgrens personally for the |land on
whi ch the Apple Valley and M nneapolis stores were
| ocat ed.

During the tinme that Debtor operated its business,

Def endant continued to exist as a corporate entity solely
for the purpose of collecting paynments from Debtor on the
debts owed by Debtor to Defendant and the Lindgrens.
Debt or operated essentially the same business that the
Def endant had operated, providing nursery and | andscapi ng
products and services. Debtor operated its business out
of the sanme | ocations as Defendant until the closure of
the Apple Valley location, at which time Debtor operated
solely out of the Mnneapolis location. Mny of the

Def endant' s enpl oyees continued to work for Debtor

Al t hough the assets Debtor purchased from Def endant

i ncl uded several vehicles used in the operation of the
busi ness, the vehicles remained titled in Defendant's nane
t hr oughout Debtor's ownership of the assets.

Before the assets were transferred from Debtor back
to Defendant on July 1, 1993, no one conducted an
i nspection or appraisal of the assets. |I|nstead, Debtor
transferred its assets in consideration of a Partial
Satisfaction of Judgnent in the amount of $198,000, a
figure upon which Debtor and Defendant nutually agreed
wi t hout conducting an i ndependent appraisal. At trial
Keith Httner testified that he thought the business was
worth nmore than $198,000. In addition to executing the
Partial Satisfaction of Judgnent, Robert and Shirley
Li ndgren rel eased Keith Hittner fromall persona
l[iability on the prom ssory notes.

When Debtor defaulted on the contract for deed in
early 1993, the Lindgrens prepared a notice of
cancel | ation and served it on Debtor in March, 1993.
However, the Lindgrens agreed to let Keith Hittner and
Debtor stay on the property until June 30, 1993.

According to the Lindgrens' attorney, the fact that Keith
Hittner was their son-in-law influenced the Lindgrens
decision to allow the Debtor to stay on the property until
June 30, 1993.

On June 30, 1993, the day before the transfer of the
assets from Debtor to Defendant was to occur, Keith
H ttner worked at the remai ning Mnneapolis [ocation until
the end of the day, packed his personal bel ongi ngs, gave
his store keys to an enployee, and left the store. On@®uly 1, 1993, the day
the transfer of assets occurred, the



M nneapolis | ocation was opened as usual. The | ocks were
not changed. The enpl oyees were not fired. Physica
i nventory was not evaluated. Neither Robert nor Shirley
Li ndgren came to the M nneapolis store on July 1, 1993.
Al t hough the inventory of the store was | ower than nornal
the store had products to sell, and those products were
sold in the ordinary course of business. In sum the store
operated on July 1, 1993 just as it had on June 30,
1993, except for the absence of Keith Hittner

Many of the enpl oyees that had worked for Debtor
continued to work for Defendant after Defendant resuned
its business operations at the Mnneapolis location. Wth
t he exception of the |low inventory, nothing occurred out
of the ordinary course of business throughout July.
Al t hough Shirley Lindgren eventually needed to | oan
Def endant noney, begi nning in Cctober of 1993, the
busi ness ran through July, August, and Septenber of 1993
as it had before the transfer on July 1, 1993. The first
physical inventory of the store after the transfer back to
Def endant occurred in Decenber, when inventory was usually
conducted for both Defendant and Debt or

Plaintiff brought this adversary proceedi ng seeking
to avoid an alleged preferential transfer from Defendant
to Debtor. Plaintiff clains that the transfer of assets
to Defendant from Debtor on July 1, 1993 was an avoi dabl e
preferential transfer under 11 U S.C. Section 547(b), and
that the Trustee is entitled to recover $198,000 as the
val ue of the transferred assets under 11 U S.C Section
550. Defendant denies that the transfer from Debtor to
Def endant on July 1, 1993 was an avoi dable preferenti al
transfer. Defendant further clains that even if the
transfer was an avoi dable preferential transfer under 11
U S.C Section 547(b), the value of the assets which the
Trustee may recover under 11 U S.C. Section 550 is only
the Iiquidation value of the assets, which Def endant
clainms is $43,000, the ambunt at which a personal property
i quidator valued the Defendant's tangi ble assets in
February, 1994.

I1. DI SCUSSI ON
A. Preferential Transfer

11 U.S.C. Section 547(b) provides, in pertinentdart:
Except as provided in subsection (c) of this section,
the trustee may avoid any transfer of an interest of the
debtor in property--
(1) to or for the benefit of a creditor
(2) for or on account of an antecedent debt owed
by the debtor before such transfer was nade;
(3) made while the debtor was insolvent;
(4) made...
(B) between ninety days and one year before

(5) that enables such creditor to receive nore than

(A) the case were a case under chapter 7 of

> > D>



(B) the transfer had not been made; and
(C© such creditor received paynment of such

A
A

The parties have stipulated to facts which establish
nost of the elenents of a preferential transfer under 11
U S.C. Section 547(b). The only disputed el ement of a
preferential transfer in this matter is whether the
creditor, in this case Defendant, is an insider as that
termis defined by the Bankruptcy Code. The trustee has
t he burden of proving insider status. In re O sa Assocs.,
99 B.R 609, 621 (Bankr. E.D. Pa. 1989).
1. Statutory Definition of Insider

Al t hough neither party argued as such, Defendant

fits into the statutory definition of insider. According
to 11 U S.C. Section 101(31)(B)(vi), if the debtor is a
corporation, an insider "includes" any "relative of a
general partner, director, officer, or person in control
of the debtor”. 11 U S.C Section 101(45) defines
"relative" as an "individual related by affinity or
consanguinity within the third degree as deternm ned by the
common | aw, or individual in a step or adoptive
relationship within such third degree". Affinity is "the
connection existing in consequence of marriage between
each of the married persons and the kindred of the other."
In re Wnn, 127 B.R 697, 699 (Bankr. N.D. Fla. 1991).

See also In re Busconi, 177 B.R 153, 157 (Bankr. D. Mass. ®995);

Ri bcke, 64 B.R 663, 666 (Bankr. D. M.

1986); Black's Law Dictionary 59 (6th ed. 1990). The
doctrine of affinity holds that from"the unity of
marriage, one party to the marriage... [has] the sane
relation to the blood relatives of the other as the other
stands toward them" Wnn, 127 B.R at 699. See also
Busconi, 177 B.R at 157; R bcke, 64 B.R at 666.
Accordingly, Robert and Shirley Lindgren, by the doctrine
of affinity, were the father and nother of Keith Hittner
during Hittner's nmarriage to their daughter, Monica. By
definition, the Lindgrens are relatives of an officer of
t he Debtor.

The matter is not conplicated by the fact that the
transfer was nade between the Debtor and the Defendant as
a corporation, instead of between the Debtor and the
Li ndgrens as individuals. Were the debtor and the
defendant in a preferential transfer proceeding are both
closely held corporations, and where an officer of the
def endant corporation is an insider of the debtor by
statutory definition, the defendant corporation is also an
i nsider of the debtor. See In re Preferred Al um num
Inc., 131 B.R 889, 890-92 (Bankr. MD. Fla. 1991)
(hol di ng that because the sole officer of the defendant
corporation was an insider based on the statutory
definition, the defendant corporation was al so an
insider). In this case, Robert and Shirley Lindgren are
the sole officers and sharehol ders of Defendant.

Accordi ngly, because the Lindgrens are Keith Hittner's
rel atives, and would therefore be insiders by statutory
definition should the transfer have occurred between
Debt or and the Lindgrens as individuals, the Defendant is
an insider vis-a-vis Debtor as well. Defendant is an

Inre



i nsider by statutory definition in this transaction
2. I nsi der by Rel ati onship

A reading of 11 U S.C. Section 101(31) clearly
i ndi cates that Congress intended to include nore in the
concept of insider than the specific exanples set forth in
the statute. See In re Schuman, 81 B.R 583, 586 (Bankr
9th Gr. 1987) ("Congress did not intend to limt the
classification of insiders to the statutory definition.").
In addition to the statutory exanples, an insider is
anyone "who has a sufficiently close relationship with a
debtor that his conduct is made subject to closer scrutiny
than those dealing at arns length with the debtor.” S
Rep. No. 989, 95th Cong., 2d Sess. 25 (1978) and H R Rep. @o. 595, 95th
Cong., 1st Sess. 312 (1977), reprinted in
1978 U.S.C.C. A N. 5787, 5810, 6269. Thus, if a party does
not fit the specific exanmples of insider set forth in 11
U S C Section 101(31), a party may still be an insider
To determine if a party is an insider, courts |look to the
cl oseness of the relationship between the parties and
whet her the transactions between the transferee and the
debt or were conducted at arnms length. See, e.g., Inre
Hol | oway, 955 F.2d 1008, 1011 (5th Cr. 1992); In re
Babcock Dairy Co. of GChio, Inc., 70 B.R 685, 689 (Bankr
N. D. Chio 1986) ("an insider may be any person or entity
whose relationship with the debtor is sufficiently close
SO0 as to subject the relationship to careful scrutiny");
In re Montanino, 15 B.R 307, 310 (Bankr. D.N.J. 1981)
("The true test of an 'insider' is one who has such a
relationship with the debtor that their dealing with one
anot her cannot be characterized as an arns-length
transaction.").

Def endant is an insider applying this analysis as
wel . The rel ationshi p between Defendant and Debtor is
very close. Debtor was formed for the sole purpose of
pur chasi ng Defendant's assets. Wen Debtor purchased the
assets in 1988, it operated the same nursery and | andscape
busi ness, used the same equi prent, and enpl oyed the sane
i ndi vidual s that Defendant did. The vehicles used for
Debtor's business were never titled in Debtor's nane, but
remained titled in Defendant's name the entire time Debtor
ran its business. Keith Hittner, who nmanaged the stores
when Def endant owned them continued to run the stores
after Debtor purchased the assets. During the five years
that Debtor ran its business, Defendant existed as a
corporate entity solely for the purpose of receiving
paynment from Debtor. When Debtor transferred the assets
back to Defendant in 1993, Defendant operated the sanme
busi ness, used the same equi prent, and enpl oyed the sane
i ndividuals that Debtor did. These facts indicate not
only that Defendant and Debtor were close, but that they
essentially were the sanme business with different
directors and sharehol ders.

The transacti ons between Defendant and Debtor also
were not conducted at arnms | ength. When Keith Hittner
originally purchased Defendant's assets, the Lindgrens
were not planning to sell the business. Neither party
conduct ed any i ndependent appraisal of the assets, but
instead mutually agreed on a selling price. Wen Debtordefaulted on the
prom ssory notes, Defendant obtained a
j udgnment agai nst Debtor. Instead of executing on their



judgrment, the Lindgrens agreed to take the assets to
satisfy $198,000 of the judgnent. No appraisal was
conducted to reach this figure. In addition, Defendant
agreed to release Hittner on his personal liability on the
debts. Wien Debtor defaulted on its obligation under the
contract for deed with the Lindgrens, the Lindgrens agreed
to allow H ttner and Debtor to remain on the property for
several nmonths, in part, according to the Lindgrens
attorney for the transaction, because Httner was married
to their daughter. Wen the assets were transferred back
to Defendant on July 1, 1993, the | ocks were not changed
and Debtor's enployees were not fired. The Lindgrens did
not even find it necessary to come to the M nneapolis
store that day to verify that the transfer had actually
occurred. They did not come to see the store that they
had, in essence, just purchased in consideration of the
partial satisfaction of judgnent. This sequence of events
does not indicate that the Defendant and Debtor conducted
the transaction at arnms | ength.

After | ooking at the rel ationshi p between Debtor and
Def endant and at the transfer, it is readily apparent that
Def endant is an insider. Accordingly, the transfer of
assets from Debtor to Defendant on July 1, 1993 was an
avoi dabl e preferential transfer under 11 U S.C. Section
547(b).

B. Trustee's R ght to Recover Under Section 550

To the extent that a transfer is avoided as a
preferential transfer under 11 U S.C. Section 547(b), the
trustee "may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the
val ue of such property”. 11 U S.C. Section 550(a). It
is "within the court's discretion to determ ne whether a
return of the value of the property or return of the
actual property is the appropriate renmedy.”" 1In re First
Software Corp., 107 B.R 417, 423 (D. Mass. 1989).

VWere the parties have agreed to the val ue of the
property transferred, that agreement shows a prima facie
case of value, and the person attenpting to show ot herw se
nmust present evidence to show that the value of the
transferred property is not the value placed on it by the
parties. See In re denons, 42 B.R 796, 799 (Bankr. S.D.
Chio 1984). In this case, Debtor and Defendant agreed
upon the value of the transferred assets. The parti es@oth agreed that the
property would be transferred in
consi deration of a partial satisfaction of judgment in the
amount of $198,000. This agreenent establishes a prima
faci e case of val ue.

Def endant has failed to make a showi ng of evidence
sufficient to defeat the prinma facie case of val ue
established by the Trustee. The only evidence Def endant
has offered as to val ue was an appraisal of sone of the
assets conducted in February, 1994 by a personal property
liquidator. Although the appraisal valued Defendant's
assets at significantly | ower than $198, 000, the
liquidator was nerely appraising the tangi ble assets of
Def endant as of February 1994. He was not appraising
Def endant as an on-goi ng business at the time of transfer
six nmonths earlier.

The Bill of Sale entered into by the parties that
transferred the assets to Defendant on July 1, 1993 in



consi deration of the partial satisfaction of judgnment did
not explicitly state that Debtor was transferring the

busi ness as a going concern. However, that is precisely
what was transferred. The facts surrounding this transfer
i ndicate that nore than just the physical assets such as
vehi cl es and equi pnent transferred. The business
continued as a going concern after July 1, 1993 just as it
had before the assets were transferred. The |ocks were
not changed, the enpl oyees were not fired, and the

Li ndgrens did not cone to the store on July 1, 1993 to
verify that the transfer had taken place. Everything
continued just as it had when Debtor was operating its
busi ness. Al though Shirley Lindgren needed to put noney
into the business in late 1993 to keep the business

runni ng, the business functioned through July, August, and
Septenber of 1993 just as it had prior to the July 1, 1993
transfer. Nothing changed in the way the business was
run. These facts indicate that the business was
transferred to Defendant as a going concern on July 1,
1993. Accordingly, valuation of only tangible assets is
insufficient to rebut the prima facie showi ng by the
agreed upon val uation of $198, 000.

M.

Based on the foregoing, it is hereby ORDERED: that
Plaintiff is entitled to judgnment agai nst Defendant for
$198, 000, as a preferential transfer received by
Def endant, and avoi dable and recoverable by Plaintiff
pursuant to 11 U S.C. Sections 547(b) and 550. BYET JUDGVENT BE ENTERED
ACCORDI NGLY.

Dat ed: Cct ober 30, 1996

By The Court:

DENNI'S D. O BRI EN
CHI EF BANKRUPTCY JUDGE



