UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: ORDER DI SALLOW NG
ATTORNEY' S FEES
Steven All en Marshall, AND EXPENSES
Debt or . BKY 95-50588

At Dul uth, M nnesota, August 6, 1997.

This case canme on for hearing on the notion of
G ayton D. Halunen for allowance of attorney's
fees and rei nbursenment of expenses. M chael J.

Tal ari co appeared on behal f of Hal unen, Paul J.
Sandelin, the trustee, appeared in propria
persona, and M chael R Fadl ovich appeared on
behal f of the United States Trustee.

This court has jurisdiction over the notion
pursuant to 28 U.S.C. SectionSection 157(b)(1) and
1334, and Local Rule 1070-1. This is a core
proceeding within the nmeaning of 28 U S.C. Section
157(b) (2) (A).

BACKGROUND

The debtor filed his Chapter 7 petition on
Cctober 12, 1995. Prior to filing his bankruptcy
petition, the debtor had filed a sexual harassnent
suit against his former enployer, the Oiginal
Cooki e Conpany. Hal unen represented the debtor
both in the sexual harassment case and in his
bankruptcy case. As a result of the filing, the
sexual harassnment case becane property of the
debtor's estate. 11 U.S. C. Section 541. However,
the debtor failed to disclose this claimon his
bankruptcy schedules. On January 17, 1996, the
debt or received his discharge and the case was
cl osed on February 28, 1996.

On May 22, 1996, | granted the United States
Trustee's notion to reopen the debtor's bankruptcy
case to adm nister assets. Geg Glbert was
appoi nted the trustee. However, Gl bert rejected
hi s appoi nt ment upon di scovering that his law firm
was al so representing the Original Cookie Conpany
in the debtor's sexual harassment action
Accordingly, on June 3, 1996, Paul Sandelin was
appoi nted the successor trustee.

On Cctober 31, 1996, the debtor, stil
represented by Hal unen, anended his Schedule Cto
cl aimthe pendi ng sexual harassment claim as
exenpt. (1F) The debtor sought to exenpt the claim
under Mnn. Stat. Section 550.37, and Sandelin
objected. A hearing on Sandelin's objection to
the exenption claimwas set for Decenber 30, 1996,
but at the hearing the parties notified the court
that they had reached a settlenent. However, this
settl enent proved evanescent, and despite severa
nmont hs of subsequent negotiations, the parties



were unable to resolve the exenption issue.

In the ensuing nonths, Halunen continued to
act on behalf of the debtor. During some of this
time, Halunen also clains to have been
representing the trustee in settlenent
negotiations with the Oiginal Cookie Conpany. As
a result, Halunen clains to have been representing
the debtor in his exenption dispute with the
trustee, as well as representing both the debtor
and the trustee in their clainms against the
Oigi nal Cooki e Conmpany. Hal unen and Sandel i n
exchanged correspondence regardi ng a possible
enpl oyment arrangenment. In February of 1997,

Hal unen reached a settlement with the Original
Cooki e Conpany for the anmount of $20, 000.

On April 28, 1997, follow ng the settlenent,
Sandel i n sought court approval to enpl oy Hal unen
to represent the estate. On May 1, 1997, |
entered an order denying Hal unen's enpl oynent,
based on his conflict of interest.

On May 12, 1997, Sandelin renewed his
objection to the debtor's cl ai ned exenption in the
settl enent proceeds. On May 30, 1997, | entered
an order disallow ng the exenption. 1In re
Marshall, 208 B.R 690 (Bankr. D. M nn. 1997).

DI SCUSSI ON
In this notion, Halunen seeks to recover
$8,196.25 in attorney's fees and expenses pursuant
to 11 U S.C. Sections 503(a)(1)(A) and 330.

Section 327(a)
Section 327(a) of the Bankruptcy Code governs
t he enpl oynment of attorneys and ot her professiona
persons by the trustee. Section 327(a) provides
t hat :

[T]he trustee, with the court's approval,
may enpl oy one or nore attorneys . . . that
do not hold or represent an interest
adverse to the estate, and that are

di sinterested persons, to represent or
assist the trustee in carrying out the
trustee's duties under this title.

11 U.S.C. Section 327(a) (enphasis added).

It is axiomatic that attorney's fees are not
recoverabl e unl ess the applicant has obtai ned
court approval. J.L. Lavender v. Wod Law Firm
785 F.2d 247, 248 (8th Cir. 1986) (holding that,

i n absence of court approval, "applications for
fees should be denied."); In re Mrk, 19 B.R 947,
948 (Bankr. D. M nn. 1982) (hol ding that
application of this rule has been "uniforni] and
wi t hout exception . . . in the bankruptcy court in
the District of Mnnesota . ).

Therefore, if the bankruptcy court denies an
application for an attorney's enpl oynent, any
outlay of services by the attorney will be



regarded as strictly gratuitous.(2F) Wrk, regardl ess
of its industriousness or resulting benefit, wll

go unconpensated when perforned in the face of a

court order denying enpl oyment:

VWen there is no conpliance with the Code
or rules, a[n] [attorney] may forfeit his
right to conpensation. The services for

whi ch conpensation is requested shoul d have
been performed pursuant to appropriate

aut hority under the Code and in accordance
with an order of the court. Qherw se, the
[attorney] rendering services may be an

of ficious internmeddl er or a gratuitous

vol unteer. The purpose of the rule
requiring prior court authorization of

enpl oyment is to provide the court with a
nmeans of control over administrative
expenses. Thus, an attorney who acts for

a trustee or on behalf of a trustee w thout
approval by the court may be deni ed any
conpensati on even though val uabl e services
were rendered in good faith.

In re Land, 116 B.R 798, 806 (D. Colo. 1990).

I am aware of only three cases in which
applicants sought fees in the wake of a denial of
enpl oynment applications. In In re Peoples Sav.
Corp., 114 B.R 151 (Bankr. N.D. I11. 1990), the
debtor in possession's attorney sought fees after
its application for enploynent was denied. (3F) The
court held that it "lack[ed] statutory authority

toallow. . . conpensation . . . for the services
performed prior to and after the order denying
enployment." In re Peoples, 114 B.R at 155

(enphasi s added). See also In re Gabill Corp.
983 F.2d 773, 778 (7th Cir. 1993) (holding that the
attorney "ha[d] no claimbased on principles of

equity . . . or section 330, for seeking
conpensation . . . by virtue of being denied
[enpl oynent]."; In re Wibel Inc., 161 B.R 479

483 (Bankr. N.D. Cal. 1993) (holding that "after
its enpl oynent application was denied, [the | aw
firm acted at its own peril in choosing to
proceed with . . . potentially nonconpensable
services.").

Section 503(b)

Hal unen al so argues that his fees are
al l owabl e as admi ni strative expenses under 11
U S.C. Section 503(b). This section states in
part:

(b) After notice and a hearing, there
shal | be all owed adm nistrative
expenses . . . including --

(1) (A the actual, necessary costs and
expenses of preserving the estate,



i ncl udi ng wages, salaries, or comm ssions
for services rendered after comencenent of
t he case;

11 U.S.C. Section 503(b) (1) (A).

However, the authority granting these
adm ni strative expenses under Section 503(b)(1)(A)
stens from Section 503(b)(2), which allows
"conpensati on and rei nbursenment awarded under
section 330(a) of this title." 11 U. S.C. Section
503(b)(2). Section 330(a) of the Bankruptcy Code
stipulates, in part:

(a) (1) After notice to the parties in

interest and the United States
Trustee and a hearing . . . the court may
award to a[n] [attorney] enployed under
section 327 or 1103 --

(A) reasonabl e conpensation for

actual, necessary services

rendered by the . . . attorney .

11 U.S.C. Section 330(a) (enphasis added).

Because he has been deni ed enpl oynent under
Section 327(a), Halunen may not recover fees under
Section 503(b) pursuant to Section 330. Section
"503(b)(1) . . . does not . . . authorize

al | owance of conpensation to a[n] [attorney] whose
conpensation may not be allowed under 11 U S. C
Section 503(b)(2)." In re Wibel, 161 B.R at

484. Al owi ng Hal unen conpensati on pursuant to
Section 503(b)(1) after his enploynment has been

denied, "would . . . render[] [Section 327(a)]
nugatory, thus contraveni ng Congress' intention in
requiring [court] approval of [attorneys]." In re

Rheam of Ind., 137 B.R 151, 162-63 (Bankr. E.D.
Pa. 1992) (citing Airlease, 844 F.2d at 108-09).
Therefore, Halunen is precluded from circunventing
the restrictions outlined in Section 327(a) by

i nvoki ng Section 503(b)(1).

Section 328(c)

Addi ti onal support for denying Hal unen's fees
is found in Section 328 of the Bankruptcy Code.
Section 328(c) prescribes limtations on attorney
conpensati on:

[ T] he court may deny al |l owance of
conpensation for services and rei nbursenent
of expenses of a[n] [attorney] enployed

under section 327 . . . if, at any tinme
during such [attorney]'s enploynent, [the
attorney] . . . represents or holds an

i nterest adverse to the interest of the
estate with respect to the matter on which
such [attorney] is enployed.



11 U.S.C. Section 328(c) (enphasis added).

A court which has approved an attorney's
enpl oyment pursuant to Section 327(a), may
subsequent |y deny conpensati on upon di scovering
the attorney represents or holds an interest
adverse to the estate. Under 328(c), conflicts
which are initially conceal ed or undi scl osed can
result in a denial of the attorney's conpensation
Therefore, an attorney may be precluded from
recovering conpensation irrespective of the
court's initial approval of enploynent. If a
court can deny conpensation to an attorney with a
conflict of interest who has received court
approval for the attorney's enploynment, surely a
court can deny conpensation to an attorney whose
enpl oyment was deni ed because of a conflict.

Quantum Meruit and Unjust Enrichment

Hal unen al so argues that he is entitled to
recover fees and expenses based upon equitable
theories of quantum meruit and unjust enrichment.
The quantum nmeruit doctrine prevents unj ust
enrichment by one who has benefited fromthe | abor
of another by inplying a prom se to pay. Halunen
contends that he benefited the estate by
facilitating a favorable settlenment. Furthernore,
Hal unen al | eges that the bankruptcy estate will
receive a windfall if he is denied just
conpensati on.

VWil e Hal unen's efforts may have enhanced the
val ue of the estate and sone unjust enrichnment may
result if he goes unconpensated, these
considerations are inmaterial in the present
context. An applicant's failure to conply with
the Code is fatal to his fee request, regardless
of the benefit to the estate. 1In re Peoples, 114
B.R at 155 ("[N onconpliance with section 327(a)

| eads to forfeiture of conpensation, even if
val uabl e services were furnished to the estate.")
(enphasi s added); Kressel v. Kotts, 34 B.R 388,
391 (D. Mnn. 1983)([E]Jven if the . . . services
had value, [the attorney] would not be entitled to
conpensati on because he failed to obtain .
court approval . . . as required by 11 U S. C
Section 327(a).").

The | aw i s unanbi guous that an attorney who
proceeds without court approval is deened a
volunteer. Wile "this result may seem draconi an
t he Bankruptcy Code and Rules are clear.” Inre
Peopl es, 114 B.R at 155. |In fact, this is an
antici pated and "unavoi dabl e consequence of
[failing to abide by] the requirenent of
approval, [and] the fact that the . . . services
were beneficial tothe . . . estate is immuterial

. ." Arlease, 844 F.2d at 108.

Furthernore, allow ng Hal unen fees and

expenses under the auspices of quantum mneruit



woul d circunvent my explicit order denying his
enpl oynment. As echoed in the Peoples' decision
"[t]o award the [attorney] conpensation based upon
the theory of quantum neruit or any ot her
equitable basis . . . would underm ne the O der
denying the enpl oynment and render it a virtua
nullity. The strict requirenments of section 327
woul d be effectively eviscerated by any award of
conpensation.” In re Peoples, 114 B.R at 156.

Final Iy, Halunen contends that he is entitled
to conpensation pursuant to the terns of an
enpl oynment arrangement with Sandelin. However,
any arrangenments between the applicant and the
trustee are irrelevant insofar as they fal
outside the statutory franmework of the Bankruptcy
Code. Barring court approval, "contracts" between
trustees and prospective professionals are w thout
| egal effect.

Furt hernore, Halunen alleges that he is
entitled to expectancy danages since he provided
val uabl e services in anticipation of paynent.
Agai n, Hal unen m sses the mark. The applicant's
beli ef, however sincerely held, that he has
reached an agreement with the trustee, cannot
overcone the statutory requirenent.

VWhile | amsynpathetic to the plight of the
unconpensat ed professional, it should be
renenbered that the applicant in this case brought
the present difficulties upon hinself by
negl ecting to i nclude the sexual harassnent claim
on the debtor's schedul es when the case was
originally filed, by failing to recognize that any
representation of the trustee would conflict with
his representation of the debtor, and failing to
conply with Section 327 of the Code. Had Hal unen
awai ted court approval before providing | ega
assi stance, he would not be in this predi canent.
For the foregoing reasons,

IT 1S ORDERED: The request by O ayton D.

Hal unen for allowance of fees and rei nbursenent of
expenses in the ambunt of $8,196.25 is denied.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1) He did not anmend his Schedule B to list the
claimas an asset.

(2) As a result, a careful attorney will not do any
work until after an order has been entered
approving the attorney's enpl oynment.

(3) An attorney for a debtor in possession is
subject to the same requirenents as a trustee's
attorney. 11 U.S. C. Section 1107(a).



