UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re:

Brett Al an Mki nen, ORDER COF DI SM SSAL

Debt or . BKY 99-41396

At M nneapolis, Mnnesota, Cctober 1, 1999.

This case canme on for hearing on the notion of the United
States Trustee for an order of dism ssal pursuant to 11 U S.C 8§
707(b). Mchael R Fadlovich appeared on behalf of Barbara G
Stuart, the United States Trustee, and Crai g Andresen appeared on
behal f of the debtor.

This court has jurisdiction over this proceeding pursuant to
28 U.S.C. 8 157(b)(1) and 8 1334, and Local Rule 1070-1. This is

a core proceeding within the meaning of 28 U. S.C. 8§ 157(b)(1).

BACKGROUND

The debtor, Brett Al an Makinen, is a self-enployed exotic
dancer. According to his 1997 and 1998 incone tax returns, his
annual income fromthis trade is between $12,000 and $14, 000.

On January 4, 1999, Mkinen's nother died. Prudential Life
| nsurance Conpany paid $47,293.01 to Maki nen as the beneficiary
of alife insurance policy on his nother’'s life. The funds were
deposited into a Prudential Alliance Account. WMakinen has the

exclusive right to the funds in the account.



When Maki nen received the proceeds of his nother’s insurance
policy, he used $5,650.90 to pay for his nother’s funeral, $740
to buy a dianond ring for his fiancee, also an exotic dancer,
purchased a conputer, nonitor and printer for $2,472.47 to use in
pronmoting his fiancee's exotic dancing career, and paid $1,170
for customt-shirts for her business. He spent $750 on living
expenses.

Maki nen has a non-di schargeable tax obligation to the IRS,
in the amount of $482. Makinen al so has a secured cl ai mwhich he
intends to reaffirm in the anount of $1,356, secured by a 1989
M t subi shi Montero. Makinen s total dischargeabl e unsecured debt
is $9,158, all of it consunmer debt.

Maki nen chose not to use any of the insurance policy
proceeds to pay his debts. Instead, he paid his bankruptcy
attorney $975 and filed this case. On March 17, 1999, Maki nen
filed his Chapter 7 petition and all the required |lists and
schedul es. The neeting of creditors was held on April 12, 1999,
and i s now concl uded.

Maki nen cl ained the entire $35,591. 73 bal ance of remaining
i nsurance proceeds exenpt pursuant to Mnn. Stat. 8§ 550.37(10).
The trustee filed an objection to the exenption, but later
wi t hdrew hi s objection.

The United States Trustee noves to dism ss this case under
11 U.S.C. 8§ 707(b) because she clains that granting the debtor a
Chapter 7 discharge would constitute a substantial abuse of the
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provi sions of Chapter 7. 1In the alternative, she argues that the
case ought to be dism ssed under 8 707(a) for cause. Makinen
contends that his filing is not a substantial abuse because his
only major asset, the proceeds of the insurance policy, iIs
exenpt. He contends that he needs the relief of a Chapter 7

di scharge in order to obtain a fresh start.

DI SCUSSI ON
Section 707(b) provides, in relevant part:

After notice and a hearing, the court, on its own
notion or on a notion by the United States trustee, but
not at the request or suggestion of any party in
interest, may dismss a case filed by an individual
debtor under this chapter whose debts are primarily
consuner debts if it finds that the granting of relief
woul d be a substantial abuse of the provisions of this
chapter. There shall be a presunption in favor of
granting the relief requested by the debtor.

See 11 U.S.C. § 707(b).
Substantial abuse is not defined by the Bankruptcy Code. 1In

Stuart v. Koch (In re Koch), 109 F.3d 1285, 1288 (8" Cir. 1997),

the Eighth Grcuit Court of Appeals held that the substanti al
abuse inquiry focuses on a debtor’s ability to pay the debtor’s

debts. The Court, noting that “[t]he legislative history is



meager and contradictory,” cited Inre Kelly, 841 F.2d 908, 914

(9th Cir. 1988) for a good discussion of the |egislative history,
and concluded that “[i]n general, 8§ 707(b) was intended to
pronote fairness to creditors, and thereby increase the flow of
consuner credit, by ‘stemm ng the use of Chapter 7 relief by
unneedy debtors.”” 1n re Koch, 109 F.3d at 1288.

“[SJubstantial ability to pay creditors standi ng al one
warrants dism ssal of a Chapter 7 petition” under § 707(b). Id.
|f a debtor’s substantial ability to pay is not patent standing
alone, “ability to pay for 8 707(b) purposes is neasured by
eval uating Debtors’ financial condition in a hypothetical Chapter

13 proceeding.” 1d.; see also In re Khan, 172 B.R 613, 623

(Bankr. D. M nn. 1994) (bankruptcy court may dism ss a Chapter 7
case under 8 707(b) upon proof that a debtor could fund a Chapter
13 plan, or otherwi se neet at |east a significant portion of his
or her pre-bankruptcy debt obligations w thout undue hardship).

A debtor’s ability to pay is not, however, neasured by an
absol ute standard. As the Court stated in Koch, “[t]hat would
put all exenptions otherwi se allowed in Chapter 7 at issue under
§ 707(b).” 1d. at 1288, n.3. In other words, § 707(b) is not a
mechani smfor forcing debtors to |iquidate exenpt assets to pay
creditors. Exenpt assets are exenpt and as such protected from
the reach of creditors.

Nor does consideration of exenpt assets in a 8§ 707(b)

inquiry force a debtor into Chapter 13, or provide creditors
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access to the debtor’s exenpt assets if he does seek Chapter 13

relief. *“lIncluding exenpt incone in disposable inconme does not
make exenpt property ‘liable’ to Chapter 13 unsecured creditors.
Chapter 13 relief is at the option of the debtor.” 1n re Koch,

109 F. 3d at 1289. “Chapter 13 relief remains wholly voluntary,
and debtors whose Chapter 7 petitions are dism ssed for
substanti al abuse are not conpelled to file for Chapter 13
relief.” 1d. at 1290.

However, whether a creditor can reach an asset and whether a
debtor has the ability to pay creditors using that asset are two
di fferent questions. The answer to the latter question
determ nes not what the debtor nmust do with exenpt property, but
whet her the debtor is entitled to bankruptcy relief under Chapter
7

Ability to pay, however, is a determ nation necessarily
subject to an infinite variety of circunstantial factors
dependi ng on a given debtor and the debtor’s particular financial
condition. As the Court pointed out in Koch, for exanple, a
debtor’s exenpt honestead with value in excess of the debtor’s
unsecured debts is an unlikely target of 8§ 707(b)’s ability to
pay assessnent even though the debtor could conceivably sell the

house and pay the creditors. See In re Koch, 109 F.3d at 1288,

n. 3.
However, specul ative reorgani zation of the debtor’s affairs
is not the sane as determning the debtor’s ability to pay based
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on the debtor’s affairs as they actually presently exist.

The debtor argues that exenpt assets may not be consi dered
in determning his ability to pay his creditors. However, the
Eighth Grcuit effectively rejected this argunent in Koch when it
hel d that exenpt social security benefits were appropriately

considered in determ ning disposable incone. 1n re Koch, 109

F.3d at 1288-89. Disposable incone is “incone received by the
debtor that is not reasonably necessary to support the debtor,
the debtor’s dependents, or the debtor’s business.” 1d. at 1289.

Maki nen contends that his nodest incone nmakes apparent the
fact that he has no ability to pay, and that the proceeds from
his nother’s insurance policy do not constitute incone. 1In
addition to his argunment that exenpt property should not be
consi dered, he argues that the nere fact that the Prudenti al
account is an asset and not incone precludes it from being
considered in determning his ability to pay.

Adm ttedly, Koch and other cases discuss 8 707(b) analysis
in ternms of a debtor’s ability to fund a Chapter 13 plan out of

incone rather than fromassets. See In re Koch, 109 F.3d at

1288-90; Fonder v. United States, 974 F.2d 996, 999 (8" Gir.

1992). However, the distinction between an exenpt |unp sum cash
asset and periodic future paynents from anot her exenpt source
such as social security benefits is inmterial.

The cases discuss the revenue from an exenpt source in terns
of income and future incone sinply because that is the typica
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situation. The exenpt incone frequently under 8 707(b)
consideration is a social security, workers’ conpensati on,
retirement, or simlar benefit, the revenue fromwhich is often a
periodi c paynent. The essence of an exenpt asset being properly
considered in determning ability to pay under § 707(b) is the
l[iquid nature of the asset and the extent to which it constitutes
a di sposable portion of the debtor’s relative wealth.

In this case, | do not need to conduct a very sophisticated
anal ysis of Makinen’s wherewithal to fund a hypothetical Chapter
13 plan.! Makinen’s Chapter 7 case standing al one anbunts to
substantial abuse. To be sure, he earns a nodest incone.

However, the proceeds fromhis nother’s insurance policy are
liquid and significant conpared to his debts and his future
needs. He could pay all his debts in full and still have an
anmount nore than twice his annual incone left. He has sufficient
cash to pay his debts in full and still have nearly three-fourths
of his total cash assets remaining. As in Koch, Makinen' s “fresh
start is not endangered” by his use of his liquid asset to pay
his creditors. 1d.

Maki nen cl ai ns that he needs his exenpt cash fund his

' I'n addition, whether or not Mkinen woul d be otherw se

eligible for Chapter 13 relief is another matter, not ripe to
consi der and not rel evant for purposes of 8§ 707(b). See Fonder,
974 F.2d at 999 (the court has never held that to be di sm ssed
under 8§ 707(b) a debtor must be eligible for Chapter 13 relief,
and in sone cases despite a substantial abuse dism ssal the
debtor may not qualify under Chapter 13).
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fiancee’ s new busi ness, buy a new van for his business, and fund
t he down paynment to buy a house. Indeed, he already bought an
engagenment ring, a new conputer, and nore than $1000 worth of
pronotional materials for this new business.

However, under these circunstances Makinen may not obtain a
di scharge of his debts in bankruptcy. He has enough instant cash
available to pay his debts and still have an abundance | eftover
to fund extras. That is not the situation to which Congress
i ntended Chapter 7 apply, and is precisely the situation 8§ 707(Db)
was designed to prohibit.

The di sposable incone test limts “a debtor’s ability to
shel ter inconme from exenpt sources away fromhis creditors when
he ot herw se has sufficient incone to neet his basic needs.” See
In re Koch, 109 F.3d at 1290. “Section 707(b), by incorporating
a di sposable incone test, [] balances the interests of debtors
and creditors by enpowering courts to dismss cases filed by non-
needy debtors for substantial abuse ‘if a debtor can neet his
debts without difficulty as they conme due.’” Id., citing S. Rep.
No. 65, 98'" Cong., 1%t Sess. 53, 54 (1983).

Maki nen makes much of the fact that he has conplied with al
the requirenents of the Bankruptcy Code and Rul es and has
properly taken advantage of the benefits of Chapter 7, including
properly claimng his exenptions. He has not done anything that
woul d forfeit his discharge under 8§ 727(a) or acted in bad faith
For purposes of this opinions, | concede all that.
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However, it was exactly for cases like this that Congress
added 8 707(b) in 1984. Section 707(b) is designed precisely for
situations where the specific provisions of Chapter 7 would all ow
the debtor a discharge, but where granting the debtor that

di scharge woul d constitute an abuse of those provisions.

CONCLUSI ON
The debtor’s bankruptcy case constitutes a substanti al
abuse of the provisions of Chapter 7 and therefore warrants
di sm ssal pursuant to 11 U.S.C. 8 707(b). The United States

Trustee's alternative argunent under 8 707(a) is noot.

ORDER
THEREFORE I T IS ORDERED: This case is dism ssed pursuant to 11

U S.C. § 707(b).

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE



