UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESCTA
In re:
HAROLD LUTHER LUNDE,
Debt or; BKY 6-90- 268

and
In re: BKY 6-90- 269
ALTON | RVI NG LUNDE,

MEMORANDUM ORDER
Debt or .

At Fergus Falls, Mnnesota, Decenber 13, 1990.

The above-entitled matter came on for hearing before the
undersi gned on the 16th day of Cctober, 1990 on objections by the
Trustee in both cases, and by the Farners State Bank of Waubun
("Farnmers") and the Bank of El bow Lake (collectively, the "Banks"),
to numerous clains of exenption contained in the schedul es the
Debtors filed following the entry of orders for relief in these
i nvol untary Chapter 7 cases. The appearances were as foll ows:
Lowel | Bottrell for the Trustee; Janes O Gorman for Farners; Brad
Sinclair for the Bank of El bow Lake; and Thomas Melloy for the
Debtors. This Court has jurisdiction over the parties to and the
subj ect matter of these cases pursuant to 28 U S.C. Sections 157
and 1334, and Local Rule 103. Moreover, this Court may hear and
finally adjudicate these objections because their subject matters
render such adjudication a "core" proceeding pursuant to 28 U S.C
Section 157(b)(2)(B).

At the start of the hearing, a nunber of the objections were

wi thdrawn. The clainms of exenption for the foll owi ng assets,
O



however, continued to be the subjects of objection on a nunber of
grounds: 1) Harold Lunde's life insurance policy (the "lnsurance
Policy") from Northwestern Miutual Life Insurance Conpany ("NAL");
2) Harold Lunde's annuity (the "Annuity") from Lut heran Brot herhood
Fraternal Benefit Society purchased with funds from a noney nmarket
account containing his partnership earnings; 3) Harold and Alton
Lunde's "interests" in a 12.5-acre parcel of real estate (the
"Parcel ") owned by the Lunde Brothers Partnership (the
"Partnership"); 4) Harold and Alton Lunde's right to paynent based
on the Partnership's accunul ated equity credit (the "Equity
Credit") with Cormmunity Co-ops of Lake Park (the "Co-op"); 5)
Harold and Alton Lunde's interests in the Partnership; and 6)
Harol d and Alton Lunde's individual retirenment accounts (the
"IRA's") with N\WL. I n addition, Farmers continued to object to
the Debtors' clains of exenption under subdivision 24 of section
550. 37 based on its allegation that the property each Debtor
cl ai ned as exenpt was not reasonably necessary for the support of
the Debtor and his dependents and to the Debtors' clains of
honest ead exenpti on on the grounds that the honmestead cl ai med by
each Debtor exceeded the nmaxi mum acreage limtation

At the conclusion of the hearing, | instructed the parties to
file additional briefs on the renmaining objections. The parties
have now filed those briefs, and I have carefully considered them
Al facts discussed herein were stipulated to at the hearing or are
based on uncontested docunments included as exhibits to affidavits

submtted by the parties.

. PROCEDURAL | SSUE



At the hearing, Debtors' counsel noved to strike all the
objections on the basis that they failed to nmeet the requirenents
of Local Rule 107 and Bankruptcy Rule 9013 in that the objections
did not state with sufficient particularity the grounds for the
obj ections and they were not acconpani ed by menoranda concisely
stating such grounds. | refused to strike the objections, but I
adnoni shed the attorneys for the Banks for failing to file
sufficiently detailed pleadings. | also gave Debtors' counsel the
option of requiring the objectors to submt nore detailed
obj ections and/or menoranda and allowi ng the Debtors additiona
time to respond. Debtors elected to go forward at the hearing,
provided that their counsel would have the opportunity to submt a
suppl enent al nmenor andum

I'1. SUBSTANTI VE | SSUES
A. I nsurance Policy

Debtors assert no substantive basis for overruling the
Trustee's and Farnmers objections that the value of the Insurance
Pol i cy exceeded the $5,200 exenption limtation. Therefore, | wll
sustain the objections as to such value in excess of $5,200 and
require Harold Lunde to turn over such excess value to the Trustee.

B. Lutheran Brotherhood Annuity

The Trustee and Farners contend that the Annuity does not
qualify for exenption because it did not arise directly froman
enpl oyment rel ationship or self-enploynent endeavor. See In re

Raynmond, 71 B.R 628 (Bktcy. D. Mnn. 1987) (citing In re Schuette,
O

58 B.R 417 (Bktcy. D. Mnn. 1986)) (both cases holding that only

benefits stemring directly fromenpl oynment rel ationship or self-



enpl oynment endeavor qualify for exenption under Mnn. Stat. Section
550. 37, subd. 24). Harold Lunde responds that the Raynond case was
wrongly decided and that it has been overruled by the M nnesota

| egislature. | disagree with both responses.

The Raynond court concluded that the M nnesota | egislature
intended for courts to |look to federal |aw for definitions of the
types of plans listed in subdivision 24 of section 550. 37.

Raynmond, 71 B.R at 630. The court further concluded that federa
law required contributions to such plans to be tied to wages earned
in an enploynent relationship. 1d. Consequently, the court held
that the debtor's share of an annuity purchased by the debtor and
his wife did not qualify for exenption.

I can find no fault with the Raynond court's reasoning. Nor
can | distinguish the facts in the instant case fromthe situation
in Raynond. 1In both cases, the annuities were purchased by the
debtors rather than being generated in the debtors' enploynment or
sel f-enpl oynent activities. The fact that the funds used for the
purchase were ultimtely derived fromsuch activities is
irrelevant. 1d. Therefore, the objection based on the Raynond
deci si on nust be sust ai ned.

Mor eover, | cannot agree with the Harold Lunde's contention
that the Raynond deci sion has been overruled. After Raynond was
deci ded, the M nnesota Suprene Court struck down the statute

exenpting private annuities of the type purchased by the debtor in
O

Raynmond and by Harold Lunde as being contrary to the M nnesota
Constitution. See In re Tveten, 402 N.W2d 551 (M nn. 1987).

Subsequently, the |egislature amended subdivision 24 to renove the



l[imtation on that exenption. Harold Lunde asserts that such
anendnment "clearly evinced a legislative intent to include private
annuities" as exenpt under subdivision 24, contrary to the Raynond
decision. The only support he provides for this assertion is that
the | egislature anmended subdivision 24 in the first session after
Raynmond was decided. This fact alone is insufficient to
denonstrate the legislature's intent to overrul e Raynond. (FN1)

On the contrary, the anendnment of subdivision 24 tends to
indicate that the legislature concurred with the Raynond court's
interpretation of that exenption statute. The legislature could
have amended subdivision 24 to explicitly overrul e Raynond, but
instead it anended the statute in a way that affected all the
enpl oyee benefit plans listed, including annuities. The
legislature's failure to explicitly address private annuities
supports the conclusion that the | egislature concurred with the
Raynmond deci si on.

C. Partnership's Real Estate
The Banks contend that the Debtors have no | egal or equitable

interests in the Parcel, since title to the Parcel is in the nane

(FN1) Moreover, the Raynond decision nmerely followed the hol ding
in Schuette, which had been decided a year earlier
of the Partnership, and therefore the Debtors cannot claimthe
Parcel as exenpt:
Any interest in the land, whether |egal or equitable,
shall constitute ownership, within the meaning of this
chapter, and the dwelling house so owned and occupi ed
shal | be exenpt, though situated on the |and of anot her

M nn. Stat. Section 510.04. The M nnesota courts have held that



partners have no right of exenption in partnership property so |ong
as it remains such. See, e.g., Prosser v. Hartley, 35 Mnn. 340,
343, 29 N.W 156, 158 (1886); Baker v. Sheehan, 29 Mnn. 235, 237,
12 NW 704, 705 (1882). Simlarly, courts in other jurisdictions
have hel d that individual partner debtors may not clai m partnership
property exenpt because "there can be no individual ownership in
partnership property until the partnership activity has ceased and
all partnership debts have been paid.”" In re Indvik, 118 B.R 993,
1003 (Bktcy. N.D. lowa 1990).

Debtors respond that their interests in the Parcel, which
interests are defined by Mnnesota | aw as tenancies in partnership,
are sufficient to permt themto exenpt the Parcel as part of their
honmesteads. See M nn. Stat. Section 323.24. |In what the Debtors
assert was an anal ogous situation, the M nnesota Suprene Court
permtted the principal of a corporation to "reverse pierce" the
corporate veil and assert the honmestead exenption statute to
protect property owned by the corporation. See Cargill, Inc. v.
Hedge, 375 N.W2d 477 (M nn. 1985).

I need not reach this issue, however, since the Parcel is not
property of the estates. Only property of the bankruptcy estate

can be clai med exenpt under section 522(b) of the Bankruptcy Code.
O

Appl eton v. Gagnon (In re Gagnon), 26 B.R 926, 928 (Bktcy. MD.

Pa. 1983). At the tinme the petitions were filed, Debtors had no

I egal or equitable interest in the Parcel, since the Partnership
owned it.(FN2) Connolly v. Nuthatch Hill Assoc. (In re Manning), 831
F.2d 205, 207 (10th Gr. 1987). C. f. Hedge, 375 Nw2d at 478

(expressly declining to hold that corporation's sol e sharehol der



had equitable interest in corporation's property for homestead
exenpti on purposes). Mreover, their bankruptcy estates have not
subsequently acquired interests in the Parcel, since the parties
concede that the Partnership has not ceased activity and paid al
its debts. Dixon v. Koplar, 102 F.2d 295, 297 (8th Cr. 1939). A
partnership is not termnated until the winding up of its affairs
is conpleted. Mnn. Stat. Section 323.29. Consequently, the
Parcel is not property of the estates. 11 U S.C Section 541(a)(1)
and (7).

The purpose of the Debtors' clains of exenption for the Parce
was to protect it fromthe clains of their individual creditors, as
represented by the Trustee. What the parties failed to recognize
is that the Parcel cannot be subject to the clainms of their

i ndi vidual creditors under Mnnesota | aw, regardless of the

(FN2) Debtors nerely had a undivi ded one-half tenancy-in-
partnership interests in the Parcel, which becane property of the
estate when the involuntary petitions were filed. Connolly, 831
F.2d at 207. "[A]s of the commencenent of the bankruptcy case, the
estate's legal and equitable interests in the property rise no

hi gher than those of the debtor."™ Gagnon, 26 B.R at 928.

applicability of the homestead exenption statute, since the Parce
is partnership property:

[A] partner's right in specific property is not subject
to attachnment, garnishnment or execution, except on a



cl ai m agai nst the partnership .
M nn. Stat. Section 323.24(3). Thus, the case cited for the
proposition that the principal of a corporation may "reverse-
pi erce" the corporate veil to claimcorporate property as exenpt
arose where the principal was attenpting to use the honestead
exenption to shield corporate property fromthe clains of the
corporation's creditors, not fromthe clainms of the principal's

creditors. (FN3) See Hedge, 375 N.W2d at 478. Consequently, the
Hedge

case addresses an issue only tangentially related to the instant
obj ecti on.

If | had concluded that the Parcel becane property of the
estates at the tine the involuntary petitions were filed, | would
have been inclined to conclude that the Debtors were entitled to
exenpt the Parcel fromthe estates. The Parcel could have been
property of the estates at the tine of filing only if the Debtors

had "l egal or equitable interests” in the Parcel at that tine. 11

(FN3) Not before me is the issue of whether the honmestead
exenption statute would protect the Parcel against the clains of
the Partnership's creditors by virtue of the Debtors' occupation of
it as their honesteads:

[When partnership property is attached for a partnership
debt the partners, or any of them or the representatives
of a deceased partner, cannot claimany right under the
honest ead or exenption | aws, except as specifically

aut hori zed under exenption | aw.

M nn. Stat. Section 323.24(3).



U S.C. Section 541(a)(1). |If they had had such interests, they
woul d have been entitled to exenpt them under the honestead
exenption statute, since that statute applies to "[a]lny interest in
| and, whether legal or equitable.” Mnn. Stat. Section 510.04.
The M nnesota law cited by the objectors does not preclude such a
concl usion, since it addresses exenpting partnership property from
the clainms of partnership creditors rather than an individua
partner's property fromthe clainms of his individual creditors:

[When partnership property is attached for a partnership

debt the partners, or any of them or the representatives

of a deceased partner, cannot claimany right under the

honest ead or exenption | aws, except as specifically

aut hori zed under exenption | aw.
M nn. Stat. Section 323.24(3) (enphasis added). | have, however,
concluded that the Parcel is not property of the estates, and
therefore the issue of whether the Parcel itself may be exenpted is
nmoot .

D. Partnership's Equity Credit with Co-op

Over the years, the Partnership has accumul ated the Equity
Credit with the Co-op in exchange for its patronage of the Co-op
Apparently, the Co-op will redeemthe accunul ated Equity Credit
fromthe Partnership for cash after the individual partners reach
age 69. It is uncontroverted that the Debtors each have contracts
with the Partnership entitling themto receive any redenption
paynment the Co-op pays to the Partnership. The Debtors have
clained as exenpt their right to paynment under these contracts as
constituting the type of asset defined in subdivision 24 of section
550. 37: (FN4)

The debtor's right to receive present or future

paynment . . . under a stock bonus, pension, profit

sharing, annuity, individual retirenent annuity,

sinmplified enpl oyee pension, or simlar plan or contract

on account of illness, disability, death, age, or length
of service .



M nn. Stat. Section 550.37, subd. 24.

The Trustee and the Banks contend that this right to paynment
does not qualify for exenption because it did not arise directly
froman enpl oynent rel ationship or self-enploynment endeavor. See
In re Raynond, 71 B.R at 630. Debtors respond by 1) urging this
Court to reject the Raynond deci sion as wongly decided and 2)
asserting that even if the Court decides to follow the Raynond
hol di ng, the Debtors' right to paynment did arise directly from
their enmployment rel ationship or self-enploynent endeavors. | have
already rejected the Debtors' first response, but | cannot reject
their second on this record.

The obj ectors bear the burden of denonstrating that the
Debtors' right of payment did not arise fromthe Debtors
enpl oynment rel ationships or their self-enploynent activities. Fed.
R Bankr. P. 4003(c); In re Schuette, 58 B.R at 421. The
objectors failed to produce any evidence tending to show that the

right to paynent was not granted to the Debtors as enpl oyees of the

(FN4) Debtors have clained neither the Equity Credit itself nor

the Partnership's right to paynent exenpt. Therefore, the issue of
whet her these assets are property of the Debtors' bankruptcy
estates is not currently before ne.

Partnership or arose fromtheir self-enploynment endeavors through

t he Part nership. ( FN5)

The Trustee, however, also contends that the right to paynent



does not constitute a "simlar plan or contract” so as to qualify
for exenmption. See Mnn. Stat. Section 550.37, subd. 24. | agree.

A right to paynment does not qualify for exenption under
subdi vi sion 24 of section 550.37 if such paynment will not cone from
a separate fund. Westinghouse Credit Corp. v. J. Reiter Sales,
Inc., 443 NW2d 837 (Mnn. . App. 1989). In the Westinghouse
Credit case, the court held that an independent contractor's profit
sharing plan did not qualify for exenption because the accunul ation
of the benefit existed only as an entry in the books of the entity
granting the benefit without the granting entity transferring any
nmoney into a separate fund. The court concluded that such an
unfunded plan was not "simlar" to the types of plans enunerated in
subdivision 24, and therefore it did not qualify for exenption.

Id. at 443.

Simlarly, the Debtor's right to paynent fromthe Partnership
is unfunded. Creditors of the Partnership could attach the Equity
Credit prior to redenption by the Co-op and thereby obtain priority
over the Debtors in any redenpti on paynent the Partnership
received. Thus, the contracts amounted to an "unsecured proni se"
by the Partnership to pay over funds received fromthe Co-op if and

when such funds becane available. See id. Consequently, the facts

(FN5) The objectors, in apparent m sapprehensi on of the Debtors’
theory of exenption, concerned thenselves with proving that the
Debt ors were not enpl oyees of the Co-op.



of the instant case cannot be distinguished fromthe situation in
t he Westi nghouse Credit case, and therefore the Trustee's exenption
nmust be sustai ned.

E. Interest in Partnership

The Trustee and the Banks object to the Debtors' clains of
their respective interests in the Partnership as exenpt under
section 510.01 and subdivi sion 24 of section 550.37. There is no
basis for claimng a partner's interest in a partnership as exenpt
under either of those exenption statutes. Therefore, the objection
wi || be sustained.

F. Individual Retirement Accout

Farnmers contends that the subdivision 24 of section 550.37 as
it applies to IRA's is void as being contrary to the M nnesota
Constitution:

A reasonabl e amount of property shall be exenpt from

sei zure or sale for the paynent of any debt liability.

The amount of such exenption shall be determ ned by | aw
M nn. Const. art. |, Section 12.

I need not reach this constitutional issue. Farners
chal | enges the constitutionality of only paragraph (1) of
subdi vi si on 24:

The debtor's right to receive present or future

payment . . . under a[n] . . . individual retirenent

account :

(1) to the extent the plan or contract is
described in section 401(a), 403, 408, or 457 of
the Internal Revenue Code of 1986, as anmended, or
paynments under the plan or contract will be rolled
over as provided in section 402(a)(5), 403(b)(8),

or 408(d)(3) of the Internal Revenue Code of 1986,
as amended; or



(2) to the extent of the debtor's aggregate

interest under all plans or contracts up to a

present val ue of $30,000 and additional anmounts

under all the plans and contracts to the extent

reasonably necessary for the support of the debtor

and any spouse or dependent of the debtor
M nn. Stat. Section 550.37, subd. 24 (footnotes onmtted). The
Debt ors, however, may elect to claimtheir IRA' s as exenpt under
paragraph (2). They need not make a show ng of reasonable
necessity for support, since the present value of each Debtor's IRA
is less than $30,000. (FN6) Mnn. Stat. Section 550.37, subd. 24(2).
In the interest of judicial restraint, this Court should avoid
deciding a constitutional question "if there is also present sone
ot her ground upon which the case may be disposed of." Ashwander v.
Tennessee Valley Auth., 297 U. S. 288, 347 (Brandeis, J.,
concurring), reh'g denied, 297 U.S. 728 (1936). This interest is
especi ally conpelling where, as here, a federal court is being
call ed upon to determ ne whether a state statute conplies with the
state constitution. Therefore, | will deemthat the Debtors have
elected to claimtheir IRA's as exenpt under paragraph (2) of
subdi vi sion 24. Consequently, the constitutionality-based
objection is noot.

G Reasonabl e Necessity for Support

Farmers' objects to Debtors' clains of exenption under

(FN6) Each Debtor clainmed three assets as exenpt under subdivision



24: an IRA, a right to paynment based on the Partnership's Equity
Credit, and each Debtor's interest in the Partnership. | have
sustai ned the objections to the clainms of exenption for the right
to paynent and the interests in the Partnership, and thus the only
asset each Debtor can claimas exenpt under subdivision 24 is his
| RA.
subdi vi sion 24 of section 550.37 based on its allegation that the
property each Debtor clained as exenpt is not reasonably necessary
for the support of the Debtor and his dependents. This objection
is also moot, since the present value of each Debtor's IRAis |ess
t han $30, 000.

H  Maxi mum Acr eage of Honestead

Finally, Farners objects to the Debtors' clains of honestead
exenption on the grounds that each Debtor exceeded the maxi num
acreage limtation. Farnmers contends that holding in the case of
In re Huesman requires this Court to limt the sums of the two
Debt ors' exenpted acreage to 160 acres, since sonme of the property
each has exenpted is held in tenancy in cormmon with the other. See
In re Huesman, 381 NW2d 73 (Mnn. . App. 1986). Debtors
respond that the In re Huesman deci sion does not stand for the
proposition for which Farmers has cited it.

In In re Huesnman, two brothers had acquired 120 acres of |and
as tenants in common as the result of a settlenent agreenent. The
attorney who negotiated the settlenment agreenment had a |lien on the
property for |egal fees based on a contingent fee agreenment between
the brothers and the attorney. Wen the attorney attenpted to
foreclose the Iien, the brothers asserted that the entire 120 acres
was exenpt, even though the Mnnesota statute at that tinme limted
t he honestead exenption to 80 acres. The court held that each
brother was entitled to exenpt his one-half interest, but only in

the sane 80 acres as the other brother, |eaving 40 acres as non-

exenpt. Id. at 77.



In the instant case, the Debtors and their w ves are al
tenants in comon in a 40-acre parcel. In addition, each Debtor is
a tenant in common with his wife in one of two other 80-acre
parcels. If the In re Huesman decision applies at all in this
case, (FN7) it requires each Debtor to count the sane 40-acre parce
toward his 160-acre exenption [imt. Each Debtor has clained
exenpt the 40 acres they commonly own and the additional 80 acres
each owns separately fromthe other, for a total of 120 acres
each. (FN8) Therefore, the Debtors have not exceeded the exenption
l[imt, and consequently Farnmers' objection rmust be overrul ed.

ACCORDI NA&Y, |IT IS HEREBY ORDERED:

1. The objection to Harold Lunde's clai mof exenption for
his life insurance policy from Nort hwestern Mitual Life |Insurance
Conpany i s sustained as to any value in excess of $5,200.00, and
Harol d Lunde shall turn over such excess value to the Trustee;

2. The objection to Harold Lunde's clai mof exenption for

his annuity from Lut heran Brotherhood Fraternal Benefit Society is



(FN7) In In re Huesman, the comon owners were invoking the
honest ead exenpti on agai nst the sane creditor, who held clains
agai nst each of them 1In the instant case, two of the common
owners are invoking the homestead exenption agai nst two distinct
entities: the bankruptcy estates of the two Debtors.

(FNB) There m ght have been an issue if at the tine the petitions
were filed the Debtors owned the two 80-acre parcels as tenants in
common wi th each other and their respective wives, as they
apparently once did. Farners alleges that the transfer of these
parcels into separate ownership by the two couples constituted a

preference. | cannot, however, determ ne the existence of a
preferential transfer in the context of an objection to a claim of
exenption.

O

sust ai ned, and he shall turn over such asset or its value to the
Tr ust ee,

3. The objections to the Debtors' clains of honestead
exenption for their "interests” in the 12.5-acre parcel of rea
estate owned by the Lunde Brothers Partnership are overruled as
bei ng noot ;

4. Debtors shall anend their respective B-1 and B-4
Schedul es to delete the listing of the 12.5-acre parcel of rea
est at e;

5. The objections to the Debtors' clains of exenption for
their right to receive paynment of any redenption paynment the Lunde
Brot her Partnership receives from Conmunity Co-ops of Lake Park are
sust ai ned;

6. The objections to Debtors' clainms of exenption for their
interests in the Lunde Brothers Partnership are sustained;

7. The objections to the Debtors' clains of exenption for
their individual retirement accounts are overrul ed as bei ng noot;

8. The obj ections based on the allegation that property each



Debt or cl ai med as exenpt under M nn. Stat. Section 550.37, subd. 24
is not reasonably necessary for the support of the Debtor and his
dependents are overrul ed as being noot; and

9. The objections to Debtors' clainms of honmestead exenption

based on the maxi mum acreage linitation are overrul ed.

Nancy C. Dreher

United States Bankruptcy Judge



