UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
LDM Devel oprment Cor por ati on
Case No. BKY 96-36793

Debt or . Chapter 11 Case

LDM Devel oprent Cor por ati on

Plaintiff, ADV 97- 3258

VS. CRDER GRANTI NG
DEFENDANTS
MOTI ON FOR

SUMVARY  JUDGVENT
City of Mnneapolis, a municipa

corporation, and the M nneapolis
Communi ty Devel opnent Agency,

Def endant s.

Thi s adversary proceedi ng cane on before the
Court on July 14, 1998, for hearing on the
Def endants' notion for summary judgnment. Stuart R
Brown appeared for the Defendants and Steven
Wei ntraut appeared for the Plaintiff. Upon the
nmoti on before the Court, the supporting affidavits
and exhibits, counsels' nmenoranda and argunent, and
being fully advised in the matter, the Court makes
this ORDER pursuant to the Federal and Local Rules
of Bankruptcy Procedure.

l. I nt roducti on

The Plaintiff LDM Devel opment Corporation (LDV
renovat es and manages rental property in the city of
M nneapolis (the GCity). LDMfiled for chapter 11
protecti on on Novenber 11, 1996, The Debtor's plan
of reorgani zati on, dated Cctober 22, 1997, was
confirmed by the Court on October 23, 1997. The
bankruptcy case was closed on May 26, 1998.

Thi s adversary proceedi ng was brought by Debt or
LDM agai nst the City on Septenmber 24, 1997, to
resolve clains arising fromthe | oss of
nonconf orm ng status, condemation, and subsequent
denmolition of inprovements of property at 1701
Central Avenue N. E., Mnneapolis, Mnnesota (the
Central Avenue property). LDM seeks recovery
against the City(1l) on a nunber of theories, al
rel ated to di scussions and negoti ati ons LDM
officials had with various nenbers of the Cty's



staff. Specifically, LDM seeks damages of as much
as $115,000 on nine counts relating to | oss of
nonconform ng use status of the property:

Decl aratory judgnment against the Gty; promssory
est oppel against the City and MCDA;, breach of
contract by MCDA; unjust enrichment to MCDA;

i ntentional msrepresentation by MCDA; constructive
fraud by MCDA; negligent msrepresentation by MCDA;
and, breach of fiduciary duty by MCDA

I1. Summary judgment standard

The City seeks summary judgnent under FED. R
ClV. P. 56 and FED. R BANKR. P. 7056. FED. R CW.
P. 56(c) states sunmary judgnent "shall be rendered
forthwith if the pleadings, depositions, answers to
i nterrogatories, and adm ssions of file, together
with the affidavits . . . show that there is no
genuine issue as to any material fact and that the
nmoving party is entitled to judgnment as a matter of

law." 1d. Evidence of the non-noving party "is to
be believed, and all justifiable inferences are to
be drawn in his favor." Anderson v. Liberty Lobby,

Inc., 477 U. S 242, 255 (1986); see al so, Celotex
Corp. v. Catrett, 477 U S. 317 (1986).

The question for the Court is whether a fair
m nded jury or rational trier of fact could return
a verdict for the non-noving party. A nere
scintilla of evidence, inadequate to support a
verdict for the non-noving party, is not enough
See, 477 U.S. at 250-252; and Matsushita Elec. Ind.
Co. v. Zenith Radio, 475 U S. 574, 586-587 (1986).

[1l. Facts for summary judgment

The Plaintiff, LDM purchased 1701 Central
Avenue N. E., Mnneapolis, Mnnesota (the Central
Avenue property) in August 1994 for the purpose of
renovati on and operation, or alternatively, sale to
the city of Mnneapolis. The LDM Devel opnent
Corporation, run by David and Leone Medin, had
experience with renovating and operating renta
properties in the city of Mnneapolis. The
Plaintiff also provi ded managenent services to the
owners of other apartment buildings in M nneapolis.

Wthin a few days of purchasing the Central
Avenue property, LDM was contacted by a nenber of
the M nneapolis Police Departnment who expressed
concern over a history of drug trafficking and ot her
safety concerns at the building. At police
suggestion, LDM cl osed and boarded the buil ding on
Sept enber 21, 1994.

LDM al so had a nunmber of conversations and
meetings with R chard Warwi ck, a M nneapolis
i nspector, about health and safety violations at the
Central Avenue property. M. Warwi ck suggested LDM
contact the MCDA about selling the building, and put
LDMin contact with James Wiite at MCDA. At |east
one of M Warw ck's neetings with LDM was attended



by Tom Bordwel |, an assistant to city council man
Wal ter Dziedzic. LDMreceived assurances that sale
to the city would be sinpler if no further

i nprovenents or repairs were made to the buil di ng.

At roughly the sanme time as the di scussions
about health and safety concerns, LDM negoti ated
with James Wiite at MCDA about MCDA's possible
purchase of the Central Avenue property. LDM
understood fromits neetings and di scussions that
purchase by M nneapolis was part of a redevel opnent
scheme that would involve tearing down the building
for use as a parking lot.

Over the next several nonths M. Wite assured
LDM that a sale was inmnent and that LDM shoul d
make no further investments in the building. In
June of 1995 LDMrequested a witten confirmation of
MCDA' s intentions and received a letter fromM.
VWite indicating that an apprai sal was needed to
prepare a formal offer. LDMrequested an apprai sal
whi ch was delivered to the MCDA in Septenber of 1995
indi cating a value of $26,600. M. Wite offered to
recomend that price to the MCDA Board (The
M nneapolis Gty Council) but LDMindicated the
price was unaccept abl e.

At all times during the discussions and
negoti ati ons concerning the Central Avenue property,
the M nneapolis Gty Council, as a body, remained
the only authority authorized by the Gty to nake a
formal offer for purchase. None was ever made.

In addition to discussions with M. Warw ck
(city inspections), M. Wite (MCDA), and M.
Bordwel |l (city council staff), LDMreceived its
first letter fromAllan A son, Hazardous Buil di ng
I nspector, in Novenber or Decenber, 1994. M. d son
noted that since the Central Avenue property was a
boarded buil ding, LDM woul d need to pay a $2000 cash
deposit for a code conpliance inspection before the
buil di ng could be occupied. In April of 1995 M.

A son sent another letter to LDM about the boarded

status of the Central Avenue property warning that

t he buil ding could be declared a nui sance under the
M nneapol is Code of O dinances, Chapter 249.

In April of 1995 the State of M nnesota obtai ned
a judgnment against the Central Avenue property for
del i nquent 1994 taxes. The property eventually
becane tax forfeited.

In the nmeantinme, after further letters, M.

A son recomended to the City Council that the
Central Avenue property be denolished as a nui sance.
LDM recei ved a notice of hearing and opposed
denmolition at the May 1, 1996 neeting of the Public
Safety and Regul atory Services Conmittee. The

conmm ttee noted that there were 35 structural
orders, 10 housing code orders, and 17 environnent al
orders outstanding on the building. On the

conm ttee's recomendation, and over LDM s
objections, the Gty Council voted to denolish the
buil ding on May 10, 1996, and the Mayor signed the
order for denolition on May 16, 1996. The buil di ng,
al t hough not i mmedi ately destroyed, was eventually



razed in Novenber 1996

The Central Avenue property contai ned ei ght
units when it was purchased, although the zoning
code then in effect only allowed five. (2) The
buil ding could continue to operate as a |egal, pre-
exi sting, nonconformng use (M nneapolis, Mnn., Code of
Ordinances Title 20, Section 531.20 (1998),) although
the property has since lost its nonconform ng use
status, as of at |east Novenber 1996, when the
bui | di ng was denol i shed.

LDM was unaware of [the] pre-existing

nonconform ng use status until Leone Medin

called the City tax departnment in late

August 1995. She asked them what LDM

needed to do to avoid tax forfeiture. The

City told Leone Medin that because the

bui | di ng had been boarded up for over a

year, LDM would need to convert the

building to a five-unit building before it

could operate it again as a renta

property. That was the first time LDM

becanme aware of the pre-existing non-

conform ng use status.” ( Pl.'s Resps. to

Interrogs. #7(a).)

According to LDM increased cost of renovations that
the city claimed were necessary to bring the
property into conpliance with the then existing
zoni ng requirenents nmade restoration uneconomn cal
LDM al | eges danages between $110, 000 and $115, 000,
representing the difference in cost between
renovating the Central Avenue property as a pre-

exi sting nonconform ng use, and the cost of
renovating the building to neet the then applicable
zoni ng requirenents.

In July of 1996 LDM brought an action in
Hennepin County District Court to prevent denolition
of the Central Avenue property. In an Order dated
Cct ober 10, 1996, denying LDMs notion for a
tenmporary injunction, and rescinding the district
court's tenporary restraining order, the Honorable
Dol ores C. Oey, Judge of District Court, issued
findings of fact and concl usi ons of |aw addressing
nmost, if not all of the clains brought by LDMin
this adversary proceeding. (3)

V. Loss of nonconformng use - LDMs
failure to seek admnistrative renedies fatal to
this action

The only danages pled by LDMin this | awsuit
arise fromthe I oss of the Central Avenue property's
pre-exi sting nonconformng use. LDM does not nake
aclaimfor the price paid for the property(4), or the
val ue of the building destroyed under the city's
police powers. Accordingly, when and how t he
Central Avenue property lost its nonconform ng use
is critical to an evaluation of LDMs clainms. Such
a determination is a matter of law, not fact. SLS
Partnership v. Cty of Apple Valley, 496 N W2d 429,



430 (Mnn. Q. App. 1993).
LDM admits that the conpany took no
adm ni strative steps to preserve the nonconforn ng

use. "LDMdid not choose to pursue any
adm nistrative renedies, as it believed a sale was
immnent." (Pl."s Summ J. Mem, at 5.) The city

of M nneapolis points to LDMs failure to seek
adm nistrative relief as a failure to nmtigate and
an absolute bar to recovery for any claimarising
froma | oss of zoning status.

In M nneapolis, nonconform ng uses are regul at ed
by the zoning code: "The purpose of this chapter is
to regul ate the continuing exi stence of |ega
nonconform ng uses and structures[.]" (M nneapolis,
M nn., Code of Ordinances Title 12, Section 531.10
(1998).) Section 531 contains details on
est abl i shing nonconform ng rights by applying for a
certificate of nonconformng use (ld. at. Section
531.30,) discontinuance (Section 531.40), and the
procedure for appealing decisions of the Mnneapolis
Pl anni ng Commi ssi on (Chapt. 531.50(g)) or Board of
Adj ustment "to the city council and the right of
subsequent judicial review as specified in Chapter
525." (1d. at Section 531.50(g).)

By LDM s own adm ssion, the corporation never
sought a certificate of nonconform ng use, nor
petitioned for a determination of its rights under
the zoning code. LDM argues that pursuing
adm ni strative renedi es could have acconplished
not hing, and that the Plaintiff was not required
under the law to undertake a futile adm nistrative
pr ocedure.

VWiile it is clear that such a petition would
have been futile after the building was destroyed,
(Id. at Section 531.40,) LDM s presunption that the
nonconform ng use was | ost before the property was
tax forfeited and torn down as a public nuisance is
i nval i d.

[1]f the nonconform ng use is discontinued
for a continuous period of (1)one year, it
shal | be deened to be abandoned . A
property owner nmay rebut the presunption of
abandonnent only by presenting clear and
convi nci ng evi dence that discontinuance of
t he nonconform ng use for the specified
one-year period was due to circunstances
beyond the property owner's control. (1d.
at Section 531.40(1))

The M nnesota Court of Appeals reviewed a very
simlar fact situation in Hunkins v. Gty of
M nneapolis, 508 N W2d 542, (Mnn. C. App. 1993).
In Hunkins, the court of appeals asked "May a
district court refuse to decide a property owner's
t aki ngs cl ai mwhere the owner has not sought a fina
determ nati on regardi ng application of the zoning to
the property?" 1d. at 544. The court noted: "unti
the adm nistrative agency has arrived at a final,
definitive position regarding how it will apply the



regul ations at issue to the particular land in
guestion" the court cannot neasure damages. |Id.

LDM s argunent that "[u]nder M nnesota law, a
party needn't resort to admnistrative renedies if
doi ng so woul d acconplish nothing® (Pl."s Mem in
Qop'n to Summ J., at 13,) was also rejected in
Hunkins. Instead, LDMrelies upon McKee v. Ransey
County, 245 N. W2d 460, 462 (Mnn. 1976); and
Medi cal Services, Inc. v. Cty of Savage, 487 N W 2d
263, 266, (Mnn. C. App. 1992). But in both cases,
the plaintiffs did seek adm nistrative relief. 1In
McKee the plaintiffs nmade two separate
adm ni strative requests, and in Medical Services,
Inc. the plaintiff had submtted to the city of
Savage's zoning procedures and received a finding of
facts fromthe city council indicating further
adm nistrative review would be futile.

VWhat is reiterated in Hunkins, MKee, and
Medi cal Services, Inc., is that where the relief
sought is not available froman adm nistrative
process, a party need not submt to that process.
In this case, LDMclains that the property could no
| onger be devel oped economically wi thout the pre-
exi sting nonconform ng use in place. The
M nneapol is Code, Chapt. 531, provided a nmechani sm
for continuing that use.

The Hunkins court rejected an argunent al nost

identical to LDMs: "[T]w years after the property
forfeited to the state, Hunkins attenpts to draw a
causal |ink between the zoning restrictions and the

dem se of his devel opment. He contends that the
City's actions, in conjunction with the MCDA and the
MICC, constituted a final determ nation and that
requesting a variance or special use permt would
have been futile.” 508 N.W2d at 544. "That
Hunki ns never obtained a final determ nation was
undi sputed. Therefore, the district court properly
granted summary judgnent."” 1d. at 545.

LDM s failure to pursue the avail able
adm ni strative renedies for preserving the Central
Avenue property's nonconformng use is fatal to this
action. Even if this failure was not determ native
of LDMs action as a matter of |aw, the individual
clains fail as a matter of |law for the reasons
di scussed bel ow.

V. Caimone: declaratory judgnent against the
Gty

LDM argues that "the Cty's decision to proceed
with denmolition of the Central Property is
arbitrary, capricious and unreasonable, and is
therefore invalid and void." (Am Conpl., #31,)
"Land use decisions are entitled to great deference
and will be disturbed on appeal only in instances
where the City's decision has no rational basis.™
Super Anerica Goup, Inc., v. Gty of Little Canada,
539 Nw2d 264 (Mnn. C. App. 1995). In review ng
the actions of any city in the application of its
| and use police powers, the court will only set



asi de decisions that have no rational basis. See,
VWi te Bear Docking and Storage, Inc. v. Cty of
VWite Bear Lake, 324 Nw2d 174, 176 (M nn. 1982).
"The court's authority to interfere in the
managenment of rmunicipal affairs is, and shoul d be,
[imted and sparingly invoked." 324 N W2d at 175.
The City cited "35 structural orders, 10 housing
orders, and 17 environnental orders” (Findings of
Fact, Concl usi ons and Recommendati on, May 9, 1996,)
in making its decision to raze the building. This
deci si on, under the M nneapolis Code, Section 249,
was contested administratively by LDM LDM s
failure to challenge a single fact or conclusion in
that record is fatal to this claim See, Anderson
v. Liberty Lobby, Inc., 477 U 'S 242, 248 (1986).
LDM al so seeks declaratory judgnent for the
City's purported action under M nneapolis Code,
Section 531 relating to | oss of the nonconform ng
use st at us. As discussed in IV above, LDMs
earlier failure to pursue its available
adm ni strative renedies prevents it from now
chal | engi ng the Central Avenue property's zoning
status under Section 531. Wthout a M nneapolis
decision to review, there is no subject matter
jurisdiction to hear this part of LDMs claim
"This court lacks jurisdiction over the subject
matter of the conplaint because plaintiff has failed
to exhaust administrative remedies[.]" M nnesota v.
O Neal, 472 F. Supp 905, 907 (D. Mnn. 1979); see
al so, Myers v. Bethlehem Ship Bldg. Corp., 303 U S
41 (1938).

VI. daimtw and three: prom ssory estoppe

LDM seeks to estop the Gty fromclaimng the
Central Avenue property "has lost its status as a
pre-exi sting nonconformng use.” (Am Conpl., #34.)
LDM s argunent that the corporation "relied upon the
City's assurances that its purchase of the Central
Avenue Property was inminent" (Id.,) should have
been heard in an adm nistrative proceedi ng as
specified by the M nneapolis Code, Section 531. As
di scussed in |V above, this court cannot review a
proceedi ng which did not occur.

Even if LDM had ot her damages arising fromthe
City's representations, the Plaintiff nust show a
reasonabl e reliance upon Gty representations or
i nducenments to invoke equitable estoppel. "a party
seeking to invoke the doctrine of equitable estoppe
has the burden of proving three elenments: (1) that
prom ses or inducenents were made; (2) that it
reasonably relied upon the prom ses; and, (3) that
it wll be harnmed if estoppel is not applied.
Hydra-Mac v. Onan Corp., 450 N.W2d 913, 919 (Mnn
1990) quoting Northern Petrochemical Co. v. U S.
Fire Ins. Co., 277 N.W2d 408, 410 (M nn. 1979).
Estoppel is rarely applied in cases agai nst
muni ci palities. See, Jasaka v. City of St. Paul
309 NNw2d 40, 44 (M nn. 1981).

LDM argues that it pursued two separate business



strategies with the Central Avenue property: sale to
the City; or, redevel opnent as a rental property.
LDM cl ai ms that because the corporation relied on
statements nade by city officials in the course of
sal es negotiations, LDMfailed to take actions which
foreclosed its redevel opnent options. Additionally,
LDM ar gues that whether such a reliance was
reasonable is a question of fact.

LDM clainms that the Gty represented that a
sale "was inmnent," but admts that no agreenent
was ever reached on price. On June 17, 1995, LDM
received a letter fromthe MCDA indicating the
prelimnary nature of negotiations, the need for a
formal appraisal, and that a formal offer to
purchase the Central Avenue property could only conme
fromthe Board of Directors.

The equitable claimin this case is |ess
conpel ling then the one advanced by the plaintiff in
Pl ymout h Foam Products, Inc. v. City of Becker

M nnesota, 120 F.3d 153 (8th Cr. 1997). In that
case "[t]he parties disagree[d] over whether an
enf orceabl e agreenent was ever reached.” 120 F.3d

153. An agent of the city of Becker had al so
represented that an agreenment actually existed. The
court noted:

Pl ymout h Foam s breach of contract claim
nmust fail because there is no contract to
enforce. Under M nnesota | aw a
muni ci pality may enter into a contract only
if authorized by its city council.

Mnn. Stat. Ann. Section 412. 201 (West

1994). . . . Plymouth Foam does argue,
however, that the city should be estopped
fromclainmng there was no contract because
Graning had nade earlier representations
that an agreenment existed and that MDTED
had agreed to provide $150,000. 1d. at

156.

LDM s argunents to the contrary, it was
unreasonable to rely on any city enpl oyee's
representations, short of a city council resolution
that a sale was prom sed

Even if Ganing' s representations could be
attributed to the city, Plynouth Foam s
reliance on those representati ons was not
justified. "All persons contracting with a
muni ci pal corporation are concl usively
presuned to know t he extent of the

aut hority possessed by the officers with
whom t hey are dealing,"” because the | aw and
public records give other parties
constructive notice of the powers and
functions of such officers. G aning was
not authorized to contract on behalf of the
city or to speak definitively about what
the city council had or had not approved.
Roberts is a sophisticated busi nessman and



part owner of a multi-mllion dollar
conpany, and the |aw, public records, and
his experience with the earlier incentive
package approved by the city council put
hi m on notice about what was required to
reach an agreenent with the city. Reliance
on the oral statenents of a city enployee
regarding the ternms or status of an
agreement of this type and magnitude was
not justified. 1d. at 157, citations
omtted.

LDM was a corporation in the business of
renovati ng and nmanagi ng rental property, and it had
ext ensi ve experience operating in the city of
M nneapolis. Any reliance that LDM pl aced on the
assurances of city enpl oyees was ni spl aced.

VII. daimfour: breach of contract by the MCDA

The Plaintiff argues that "MCDA and LDM entered
into an oral contract for MCDA s purchase of the
Central Property."” (Am Conpl., #38.) LDM does not
specify when this occurred, or what price was agreed
upon for the Central Avenue property.

The M nnesota Statute of Frauds states:

No estate or interest in lands, . . . nor
any trust or power over or concerning

| ands, or in any manner relating thereto,
shal |l hereafter be created, granted,

assi gned, surrendered, or declared, unless
by act or operation of law, or by deed or
conveyance in witing, subscribed by the
parties creating, granting, assigning,
surrendering, or declaring the same, or by
their |awful agent thereunto authorized by
witing. Mnn. Stat. Ann. Section 513. 04
(1998)

It is well established lawin M nnesota that an
of fer to purchase real property must be in witing
to be enforceable. See, Pierce v. Carke, 73 N W
522 (M nn. 1898). The only witing in the record
concerning a sale of the Central Avenue property is
the June 17, 1995 letter from Janes Wite at the
MCDA to LDM The letter indicates the prelimnary
nature of negotiations, the need for a formal
apprai sal, and that a formal offer to purchase the
Central Avenue property could only conme fromthe
Board of Directors (city council).

A contract for the sale of real property nust
also be in witing. "Every contract for . . . any
interest in lands, shall be void unless the
contract, or sone note or nenorandum t hereof,
expressing the consideration, is in witing and
subscribed by the party by whomthe |lease or sale is
to be nade, or by the party's | awful agent thereunto
authorized in witing[.]" Mnn. Stat. Ann. Section



513.05 (1998). There is no witing in this case
that fulfills the contract requirenents of M nnesota
law. LDMadmits that the only offer the corporation
received was an oral one. The Plaintiff also admts
that the offer was rejected as inadequate. The City
coul d not breach a non-existent contract.

VIIlI. daimfive: unjust enrichment to the MCDA

LDM clainms that the Gty was unjustly enriched
because "MCDA unl awfully induced LDMto forego
renovating the Central Property thereby rendering
the Central Property ripe for condemmation w thout
cost to MCDA." (Am Conpl., #41,) In VI above, the
Court has already determ ned that it was
unreasonable for LDMto rely on any oral
representations or "inducenents." \While LDMoffers
no legal authority for this claim the City concedes
that "[t] he theory of unjust enrichnment would
obligate the repaynment based upon a noral obligation
where the party has received w thout consideration
t he noney of another which they have no right to
retain.” (Mem in Supp. of Summ J., at 17, quoting
8 Dunell M nnesota Digest 2nd, Contracts, S 2.07(c)
(4th edition 1990).) The record indicates that the
property was condemmed for unpaid property taxes,
and that the City paid to have the building on the
Central Avenue property razed as a public nui sance
(see footnote 4). Even if LDM could establish an
equi tabl e argunent for unjust enrichnment, which it
cannot, there is no basis to support LDM s
contention that the property could be condemmed
"wi thout cost"” to the City.

IX. dainms six and eight: intentional and
negl i gent m srepresentation by the MCDA

"I'n Mnnesota, an actionable m srepresentation
requi res proof either that the m srepresenter acted

di shonestly or in bad faith, i.e. with fraudul ent
intent, or, alternatively, that the m srepresenter
was negligent." Florenzano v. dson, 387 N W 2d

168, 173 (M nn. 1986). LDM concedes that "actual
and justifiable reliance" is a required el enent of
an action for msrepresentation.(5) As discussed in Vi
above, this Court has already determ ned that LDM
was not justified in its reliance upon the
statements of city officials.

LDM argues that the m srepresentation it seeks
recovery for is the prom se of inmmnent sale of the
Central Avenue property. LDM asserts that the issue
of reasonable reliance is a question of fact which
shoul d not be resolved on sumary judgmnent.

The issue presented here is whether the
trial court properly concluded as a matter
of law that Veit could not justifiably rely
on Anderson's alleged oral representations
gi ven the "contradi ctory" provisions of the
witten agreenent. Reliance on oral



representations is unjustifiable as a
matter of law "only if [a] witten contract
provision explicitly stated a fact
conpletely contradictory to the clai ned

m srepresentation.” Johnson Buil di ng Co.
374 NNW2d at 194, citing Cenents Auto Co.
v. Service Bureau Corp., 444 F.2d 169, 179
(8th Cir.1971). Veit v. Anderson, 428
N. W 2d 429, 433 (Mnn. . App. 1988).

As detailed before, LDMreceived a letter from
James White on June 17, 1995, which clearly
contradicted any representations that a sale was
immnent. It also placed LDM on notice that only
the city council could nmake a binding offer of sale.
The rule in Veit makes summary judgnent appropriate
inthis situation. Alternatively, any
representations that LDM did not need to conply with
work orders or letters concerning code violations at
the Central Avenue property, were clearly
contradicted by the witten conmuni cati ons LDM
received.

Any damages that m ght have been suffered
t hrough the | oss of the nonconform ng use, or the
eventual destruction of the building as a public
nui sance, were due to the inaction of LDM not the
representations of any M nneapolis officials.

X. dainms seven and ni ne: constructive fraud and
breach of fiduciary duty by MCDA

LDM s clainms for constructive fraud and breach
of fiduciary duty both rely on a finding that
M nneapolis officials were in a special relationship
of trust with LDMthat created a fiduciary duty.
"Constructive fraud reposes exclusively in the
context of fiduciary obligations and is sinply a
characterization of a breach of such duty."” Perl v.
St. Paul Fire and Marine Insurance Co., 345 N W2d
209, 213 (M nn. 1984), citing R Millen & V. Levit,
Legal Mal practice Section 108 at 188 (1981).

LDM cites four cases in asking the Court to
create a relationship of special trust where
M nnesota courts have failed to recogni ze a
fiduciary duty in the past: Perl v. St. Paul Fire
and Marine Insurance Co., 345 NNw2d 209, 213 (Mnn
1984); Parkhill v. Mnnesota Miutual Life Insurance
Co., 995 F. Supp. 983, 991 (D. Mnn. 1998); Toonbs
v. Daniels, 361 N.w2d 801, 809 (Mnn. 1985); and
Cherne Contracting Corporation v. Wausau | nsurance,
572 NwW2d 339, 343 (Mnn. C. App. 1997).

In Perl the court reviewed a |awer client
relationship to see if the client could establish a
claimof fraud. That type of close fiduciary
relationship is not evident in this case.

In Parkhill the defendant was the plaintiff's
i nsurance agent on an insurance policy where the
plaintiff and defendant had a pre-existing business
rel ationship. The plaintiff had a contract, unlike
LDM s case here, and the issue of the fiduciary



rel ati onshi p was deened a question of |aw.

In Toonbs the court exam ned whet her a fiduciary
rel ati onship could exist between a potenti al
beneficiary of a trust and the trustees. It is
difficult to extend those facts to the case at hand.
In fact, none of the cases cited by LDMinvol ve two
parties negotiating the type of arms length
transaction found in this case.

Plaintiff cites Cherne Contracting Corporation
v. VWausau Insurance, 572 N.W2d 339, 343 (Mnn. C.
App. 1997) as authority that summary judgnment is
i nappropriate, claimng whether or not M nneapolis
owed LDM a fiduciary duty is a question of fact. In
Cherne the M nnesota Court of Appeals affirned the
district court's finding that an insurance conpany
owed no fiduciary duty to the insured.

Cherne cites evidence that Wausau was usi ng
Cherne's funds to handl e clains, that
Cherne relied on Wausau's expertise and

i nvited confidence, and that Wausau's
attorneys defended Cherne as a client. But
this, without nore, is insufficient to
establish a prima facie case of a fiduciary
rel ationship. The reality is that a

rel ati onship created by an insurance
contract necessarily involves conpeting
interests, which often generate litigation
between the insurer and insured. Wthout

a showi ng by Cherne that Wausau was aware
of Cherne's trust and confidence, the
parties' relationship was not conpatible
with the concept of a fiduciary. See
Klein v. First Edina Nat'l Bank, 293 M nn
418, 422, 196 N.W2d 619, 623 (1972)
(concluding that to establish prima facie
case of fiduciary relationship, plaintiff
shoul d produce evidence that defendant
shoul d have known plaintiff was placing
trust and confidence in defendant; 20 year
busi ness rel ationship insufficient as proof
of confidential relationship).” 1d. at
343.

LDM was trying to negotiate a sale with the
MCDA, but did not yet have an agreenent. As a
matter of law no fiduciary relationship existed.

It is undisputed that these parties never arrived at
a mutually agreeable price, and it is easy to see
why M nneapolis officials mght suggest LDM make no
i nprovenents. For LDMto rely on those
representations, made in the context of trying to
facilitate a sale, in evaluating what needed to be
done to preserve their rights if they retained the
Central Avenue property, was not reasonable given
the witten notices they received. Both parties
understood that any inprovenents were likely to make
a sale less likely. Both parties understood that
the Gty did not need or want the existing building
on the Central Avenue property. LDM needed to



protect its own interests, the City had no fiduciary
responsibility to such an experienced and

sophi sticated actor. Under the reasoning in Cherne,
LDM has failed to "establish a prima facie case of

a fiduciary relationship." Id.

Xl.
Based on the foregoing, it is hereby ORDERED: The
Def endants' notion for summary judgment on al
counts is granted, and the Plaintiff takes nothing
fromthis action.
LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dat ed: Septenber 17, 1998 By the Court:

Dennis D. O Brien
Chi ef U.S. Bankruptcy
Judge

(1) LDM s Amended Conpl aint nanes the city of

M nneapol i s, a nunicipal corporation, and the

M nneapolis Community Devel opment Agency (MCDA).
Certain counts are directed at "the Cty" (One,
and Two), others (Three, Four, Five, Six, Seven,
Eight, and Nine) are directed only at the MCDA.
The Defendants insist that they are separate
entities, and that actions of one cannot be
inmputed to the other. VWile this argunent may
have nerit, its determ nation involves issues of
fact better left to trial. For the purposes of
this nmotion the Court assunes the city of

M nneapolis and the M nneapolis Community

Devel opnent Agency are one entity.

(2) It is unclear fromthe record whether the

bui | di ng' s nonconform ng status was due to | ot
coverage, set-back, or nunber of units, nor is it
i nportant for purposes of this notion

(3) Because that case was di sm ssed w thout
prejudi ce by LDMin August of 1997, and because
the Cctober 10, 1996 order was not a fina
judgnment, this Court is not bound by the earlier
findi ngs.

(4) The pleadings provide no detail as to the price
paid for the building, the cost to the city of

M nneapolis to have the building destroyed, or the
anmount of outstanding property taxes due at the
time of forfeiture. The pleadings do indicate

that the City of Mnneapolis offered to purchase
the building for $28,000, but that this offer was
rejected by LDM as i nadequate. The "Debtor's

Di scl osure Statement supporting Plan Dated
Septenber 2, 1997" indicates that the property is



owned by LDM and encunbered by a $35, 000 contract
for deed. Exhibit C of the sane docunent assigns a
$35,000 gross liquidation value to the property.
Irrespective of these representations, it appears
the only property interest still held by LDMis a
possi bl e recovery fromthis | awsuit.

(5) Pl."s Mm in Op. to Defs.' Mt. for Summ J.,
at 9, argues against sumary judgment on the
negligent m srepresentation claimbut fails to
advance additional argunments in support of the

i ntentional msrepresentation claim



