UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 13 Case
Paul J. Krahn and Marsha M Krahn, BKY Case No. 3-89-807
Debt or s. MEMORANDUM ORDER

At St. Paul, M nnesota.

This matter cane before the Court for evidentiary hearing on
Sept ember 6, 1990 on Debtor's continuing objection to ClaimNo. 8
for the Departnent of the Treasury for the Internal Revenue Service
of the United States of Anerica (hereinafter "IRS'). Steven L.
Bal | anti ne appeared for the Debtors. Tracy A. Anagnost appeared
for the IRS. This is a core proceedi ng under 28 USC Sections 1334
and 157(a), and Local Rule 103(b). The Court has jurisdiction to
determne this matter under 28 USC Section 157(b)(2)(B). Based
upon the argunents of counsel, and all of the files and records in
this case, the Court now makes the foll owing Order pursuant to the
Federal and Local Rules of Bankruptcy.

l.
FACTS

On February 6, 1989, the IRS filed its federal tax lien in
Washi ngt on County, M nnesota, in the total anmount of $49,823.26 for
del i nquent taxes owing by the Debtors. The tax clainmed to be
secured by the lien was item zed as foll ows:

Penal ty I nt er est Tot al
Taxabl e Year Tax Due to Petition Date to Petition Date to
Petition Date

12/ 31/81 $ 418.00 % 65. 98 $ 521. 53 $1, 005. 51
12/ 31/ 84 9, 028. 50 3,544. 24 6, 255. 87 18, 828. 61
12/ 31/ 85 7, 308. 00 1,361.70 2,551.01 11, 220. 71
12/ 31/ 86 5,792. 00 878. 11 1,274.56 7,944. 67
12/ 31/ 87 5, 250. 00 361. 75 523. 49 6, 135. 24

The Debtors filed their Chapter 13 Petition on March 6, 1989.
The above- referenced lien supported IRS aimNo. 8, initially
filed in the case as a secured claim On Novenber 29, 1989, the
Debtors filed their objection to the claimon several grounds. The
Debtors argue that the lien inproperly included tax periods ending
Decenmber 31, 1981 and Decenber 31, 1984. They also claimthat the



lien is avoi dabl e under 11 USC Section 506(d) as to Marcia Krahn's
honest ead i n Washi ngton County(FNl), and that it is void as to her
personal property located in that county under the Internal Revenue
Code 26 USC Section 6334.

The Debtors filed a nmenorandumin support of their objection
on August 29, 1990. On March 2, 1990, in its suppl enmenta
nmenor andum the IRS stated its intent to amend aimNo. 8 to |ist
tax clainms for years 1985, 1986 and 1987 as unsecured priority
clainms under 11 USC Section 507(a)(7), and to list tax clains for
years 1981 and 1984 as unsecured clains without priority. However,
the IRS continues to assert its right to a lien on the Debtors

(FN1) Inits pleadings, the IRS concedes that its |lien has no
col l ateral val ue because the property is encunbered in excess of
its value by prior liens.

exenpt real and personal property |ocated in Washi ngton County.
.
| SSUES

1. Has the IRS waived its secured status regarding the
Debtor's exenpt property by electing to anend its claimfiled in
the case, treating it as entirely unsecured?

2. Absent waiver, is 11 USC Section 506(d) applicable to IRS
statutory liens encunbering exenpt property?

3. Absent waiver, is the IRSlien on the personal property
voi d under 26 USC Section 6334 and 11 USC Section 522(c)?

M.
DI SCUSSI ON
1. \Wiver.

The original secured claimof the IRS arose under 26 USC
Section 6321(FN2) as a statutory lien.(FN3) The IRS, however,
vol untarily abandoned its secured claimin a March 2, 1990
suppl enent al
menor andum by asserting its claimfor tax years ending 12/31/85,
12/31/86, and 12/31/87 as a priority unsecured clai munder 11

(FN2) 26 USC 6321 reads in pertinent part: "If any person

liable to pay any tax neglects or refuses to pay the same after
demand, the anmount (including any interest, additional anount,
addition to tax, or assessable penalty, together with any costs
that may accrue in addition thereto) shall be a lien in favor of
the United States upon all property and rights to property, whether
real or personal, belonging to such person.”

(FN3) Statutory liens are defined at 11 USC 101(47): "...arising
solely by force of a statute on specified circunstances or
conditions,...but does not include security interest or judicial
lien, whether or not such interest or lien is provided by or is
dependent on a statute and whether or not such interest or lien is



made fully effective by statute...."

USC Section 507(a)(7)(A)(i)(FN4), and its claimfor tax years ending
12/31/81 and 12/31/84 as an unsecured claimw thout priority.

VWhile a portion of its claimrequires priority treatnent under 11
USC Section 1322(a)(2), IRS CaimNo. 8 is totally unsecured. Yet
the IRS continues to argue the survival of its lien against the

Debt ors' exenpt property in Washi ngton County.

The I RS suppl enental menor andum does not explain why the I RS
expects to retain its lien on exenpt property of the Debtors after
it voluntarily abandoned its secured claimin the case.
Apparently, however, the theory under which the IRS expects to
resuscitate the lien turns upon an interpretation of 11 USC Secti on
506(a) that splits the Debtors' property into the nmutually
excl usi ve categories of "property of the estate"” and "exenpt
property". The IRS treats only clains agai nst "property of the
estate” as allowed secured and unsecured cl ai s under Section
506(a). Wile the case is not cited in the I RS nenorandum a
recent |owa case suggested that such a split is appropriate. See
Matter of Lassiter, 104 B.R 119 (Bankr. S.D. lowa 1989).

At filing, all of the debtor's property constitutes property
of the estate. 11 USC Section 541(a). And see In re Gaham 726
F.2d 1268, 1271 (8th Cr. 1984). Under 11 USC Section 506(a),

(FN4) 11 USC 507(a)(7)(A)(i) reads in pertinent part:
"...allowed unsecured clainms of governnental units, only to the
extent that such clains are for--

(A) A tax on or measured by income or gross receipts--

(i) for a taxable year ending on or before the date of the
filing of the petition for which a return, if required, is |ast
due, including extensions, after three years before the date of the
filing of the petition;...."

debtors or creditors nmay obtain a determ nation of the all owed
anmount of a particular secured claim

At one time, creditors argued in this jurisdiction that 11 USC
Section 506(FN5) should apply only to the estate's interest in
property, after deducting exenpt interests; that it was nmeant only
to assist trustees in liquidating assets available for sale to pay
creditors. M nnesota bankruptcy judges have rejected this
argunent, and have uniformly held that the Section 506
determ nati on of secured status is to be nade without regard to the
exenpt status of particular property. In re Gbbs, 44 B.R 475,479
(Bankr. D.Mnn. 1984). In re Haugland, 83 B.R 648, 651 (Bankr
D.Mnn. 1988). 1In re Kostecky, 111 B.R 823,826 (Bankr. D.M nn.
1990). By electing to treat its claimas entirely unsecured in the
bankruptcy case, the IRS has waived its secured status with respect
to property of the Debtors that becane property of the estate,

i ncludi ng property subsequently all owed as exenpt.

2. Application of Section 506(d) to the Honestead, Absent
Wi ver.

The law in this jurisdiction is clear that |iens on exenpt



property are subject to avoi dance under Section 506(d). Inre

(FN5) 11 USC 506(a), in pertinent part, provides: "An allowed
claimof a creditor secured by a lien on property in which the
estate has an interest,...is a secured claimto the extent of the
val ue of such creditor's interest in the estate's interest in such
property,...and is an unsecured claimto the extent that the val ue
of such creditor's interest...is |less than the amount of such
allowed claim Such value shall be determned in |light of the

pur pose of the valuation and of the proposed disposition or use of
such property, and in conjunction with any hearing on such

di sposition or use or on a plan affecting such creditor's
interest."”

G bbs, 44 B.R 475,479 (Bankr. D.Mnn. 1984). In re Haugl and, 83
B.R 648, 651 (Bankr. D.Mnn. 1988). 1In re Kostecky, 111 B.R
823,826 (Bankr. D.Mnn. 1990). The IRS argues that Section 506(d)
should not apply to its statutory lien, citing a nunber of cases
that recogni ze survival of tax liens in bankruptcy generally.
However, none of the cases involve application of Section 506(d).
The prem se that these types of |liens generally survive bankruptcy
is no nore a defense against application of Section 506(d), than is
t he general prem se regardi ng survival of nortgage liens a defense
agai nst application of the section to avoid a nortgage having no
col  ateral val ue.

The I RS argues that Section 522(c)(2)(B) supports its position
because it provides for the survival of tax |iens on exenpt
property without qualification by reference to Section 506(d). The
survival of other types of |iens on exenpt property, provided for
in Section 522(c)(2)(A), is specifically qualified by reference to
Section 506(d). Through onmission of the reference from Section
522(c)(2)(B), the IRS concludes that Congress intended that Section
506(d) not apply to tax liens.

The scope of application of Section 506(d) is stated in the
section itself, and is otherwise linmted only by inapplication of
Section 506(a) to the particular claimpertaining to the underlying
encunbrance. (FN6) Certainly, nothing in Section 506(d) excludes its

(FN6) For instance, this Court has held that 11 USC 1322(b)(2)
and (b)(5) together constitute a claiminpairment statute that
supersedes 11 USC 506(a) with respect to residential nortgage
liens in Chapter 13 cases. See In re Catlin, 81 B.R 522 (Bankr
D.Mnn. 1987). On that basis, it was found that 506(d) could not
be used to partially avoid a residential nortgage lien in a Chapter
13 case. See In re Sauber, 115 B.R 197 (Bankr. D.Mnn. 1990).
Section 506(d) applies only to "allowed secured cl ai ns" as

det erm ned and governed by 506(a).

application to tax clainms or tax liens. Wiile it is not clear why
Congress specifically noted, in Section 522(c)(2), the application
of Section 506(d) to some types of liens and not others, the nere
failure to note the application in Section 522(c)(2), cannot be
read to abrogate the privilege granted in Section 506(d).



The I RS concedes that its |lien against the honestead has no
col l ateral val ue because the value of prior liens exceed the val ue
of the property. Accordingly, even if the IRS had not waived its
lien by electing to treat its claimas unsecured, the |ien would be
voi dabl e under 11 USC Section 506(d).

3. Application of 11 USC Section 522(c) and 26 USC Secti on
6334 to I RS Lien on Personal Property, Absent Wiver.

The Debtors claimthat 26 USC Section 6334 and 11 USC Section
522(c) conbine to void the IRS Iien on Marsha Krahn's persona
property located in Washi ngton County where the lien was filed,
citing In Re King, 102 B.R 184 (Bankr. D.Neb. 1989).(FN7) The
property is valued at $2,500 The |IRS argues that Section 6334 is
sinmply a statute that prohibits levy on certain property that woul d
ot herwi se be subject to seizure by reason of a Section 6321 lien
and that the prohibition against |evy does not void the lien. The
IRS cites U S. v. Barbier (In re Barbier), 896 F.2d 377 (9th Gir.
1990). The position of the IRS is nore persuasive, and the lien
agai nst the personal property would have remained valid (to the
extent of collateral value) in this case, had the I RS not waived
the lien by treating the entire claimas unsecured. (FN3)

V.
CONCLUSI ON

Based on the foregoing, the objection by the Debtors to daim
NO. 8, filed by the IRS as a secured claim now treated by the IRS
as an unsecured claimas to estate property and secured as to
exenpt property, nust be sustained. Accordingly, IT IS HEREBY
ORDERED:

The Debtor's objection to ClaimMNo. 8 of the Internal Revenue
Service is sustained consistent with the analysis reached in this

(FN7) Section 6334 states in pertinent part:
(a) Enuneration.- There shall be exenpt fromlevy-
(1) Wearing apparel and school books.- Such itenms of wearing
apparel and such school books as are necessary for the taxpayer or
for menbers of his famly;
(2) Fuel, provisions, furniture, and personal effects.- |If
t he
taxpayer is the head of a famly, so nuch of the fuel, provisions,
furniture, and the personal effects in his household, and the arns
for personal use, livestock, and poultry of the taxpayer, as does
not exceed $1,500 in val ue;
(3) Books and tools of the trade, business, or profession.-
So many of the books and tools necessary for the trade, business,
or profession of the taxpayer as do not exceed in the aggregate
$1, 000 in val ue.
* * * * *
(FNB) The personal property is not otherw se encunbered, but
506(d) would limt the lien to the value of the property, $2,500.

opinion. The entire claimis unsecured and the IRS tax lien file
don February 6, 1989, is null and void as to all Debtors' property,
real and personal, in Washington County, M nnesota, including the
foll owi ng descri bed exenpt honestead of Marsha Margaret Krahn in



said County and State: Lot 1, Block 5 Sun Meadow 1st Addition;
Lot 10, Block 5, Sun Meadow 1st Additi on.

Dat ed: QOctober 22, 1990

BY THE COURT:

DENNI'S D. O BRI EN
U S. BANKRUPTCY JUDGE



