UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
TRACY L. JORDAN,
Debt or . BKY 4-88-3700

ORDER DENYI NG MOTI ON TO MODI FY
CHAPTER 13 PLAN

At M nneapolis, Mnnesota, Decenber 13, 1993.

The above-entitled matter came on for hearing before the
undersi gned on the 2nd day of Decenber, 1993, on the chapter 13
trustee's notion to nodify the chapter 13 plan. Appearances were
as follows: Stephen Creasey for the trustee; and Curtis \Val ker for
t he debtor Tracy Jordan ("Debtor").

FACTS

Debtor filed a petition for relief under chapter 13 of the
Bankruptcy Code on Septenber 15, 1988. The Plan, a standard form
pl an, was confirmed on Novenber 3, 1988. The Plan provided for
payments of $125.00 per nonth, to commence COctober 14, 1988, "unti
all clainms are paid the anobunts payable under the plan." Paynents
were to be made by court-ordered wage w thhol ding. The Plan called
for general unsecured clains in the anount of $12,336.00 to be paid
"50 percent of the anounts allowed”, and further provided that
"only creditors holding clains duly proved and all owed shall be
entitled to paynents fromthe trustee.”

To date, Debtor has paid the trustee $7,500.00. Al creditors
have been paid the suns due to them which is 50 percent. Since
t he wage wi thhol ding order remained in effect after the creditors

were paid, the trustee has collected an excess of $2,074.29. The



trustee now nmoves this court to nodify the Plan so as to permt him
to distribute the excess funds to the unsecured creditors.

Essentially, the trustee is arguing that the Plan is a five
year plan, not a percentage plan. Debtor objects, asserting that
she has paid the 50 percent provided and therefore has satisfied
the Plan's ternms. As a result, Debtor contends she is entitled to
a discharge, and thus the Plan may not be nodifi ed.

DI SCUSSI ON

The Plan clearly provides that Debtor pay 50 percent of al
unsecured clainms. Contrary to the trustee's contentions, the Plan
is not defined by a period of years. |In fact, the only |anguage

i ndi cating such states: "Upon request of the trustee, the debtor

shall increase the paynents to the trustee to the extent necessary
and practicable to conplete the plan within five years.” This
| anguage is perm ssive, not nmandatory. It merely contenpl ates that

Debt or nust conplete the Plan within five years.

Since the Plan is a percentage plan, Debtor has made all the
requi red paynents. The next issue, therefore, is whether the
trustee may nodify the Plan after it has been conpl eted? Under the
Code, a plan may be nodified "at any tinme after confirmation of the
pl an but before the conpletion of paynments under the plan . . ."

11 U.S.C. Section 1329(a). The Code states in no uncertain terns
that the trustee may not anmend at this juncture in the bankruptcy
proceedi ng. Furthernore, conpletion of the paynents requires the
bankruptcy court to discharge the debts. Casper v. MCullough (In
re Casper), 154 B.R 243, 247 (Bankr. S.D. IIl. 1993); In re Mss,
91 B.R 563, 565 (Bankr. C.D. Cal. 1988). "[I]f a trustee could
anend a Chapter 13 plan after the debtor conpletes his or her
paynments to the trustee, the mandatory nature of the discharge

provi sion woul d be eviscerated." Casper, 154 B.R at 247.



CONCLUSI ON
The Plan is a percentage plan. Since Debtor has paid the
unsecured creditors 50 percent of their clains, the Plan is
conpl et e.
ACCORDI NA&Y, |IT IS HEREBY ORDERED THAT:
1. The trustee's notion to nodify the Plan is DEN ED, and
2. The trustee return to Debtor the excess w thhol di ng

payments in the amount of $2,074.29.

Nancy C. Dreher
United States Bankruptcy Judge



