UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re:

| NNOVATI VE SOFTWARE BKY 99-41363
DESI GNS, | NC.

Debt or . ORDER

At M nneapolis, Mnnesota, May 15, 2000.

The above-entitled matter cane on before the undersi gned
Judge upon the filing of a proof of interest by Keith Kinmmons
(“Ki nmons”) and the Debtor’s objection thereto. Thomas Brever
represented Ki mopns. Matthew Burton represented the Debtor
| nnovati ve Software Designs (“Debtor” or “ISD’). The parties
agreed to submt the issue on the following record: (1) the
transcript of the evidentiary hearing held on Decenber 13 and
14, 1999; (2) the exhibits introduced at the Decenber 13 and
14 hearing; and (3) the objection to the proof of interest
filed by the Debtor, which appends the order requiring the
filing of proofs of interest and the proof of interest filed
by Ki mmons. The proof of interest itself is part of the
record, but the docunents appended thereto are not part of the
record. Based upon the record as agreed upon by the parties,
the court makes the follow ng:

FI NDI NGS OF FACT
1. The Debtor, Innovative Software Designs (“Debtor”)

filed a voluntary petition under Chapter 11 of the Bankruptcy



Code on March 16, 1999. The Debtor did not include Ki mons in
its schedules as having either a claimor interest in the
case. Kimmons, having received no notice of the bankruptcy
filing, later |earned of the bankruptcy case through a forner
busi ness partner. He then filed a proof of claimon August
30, 1999, in which he asserted a claimof $150,000 for unpaid
salary and a 50 percent equity interest in the Debtor. The
Debtor filed an objection to Kimons’ proof of claim

2. On Decenber 13 and 14, 1999, the parties appeared
before this court for an evidentiary hearing regarding the
Ki mmons proof of claimand the Debtor’s objection thereto. By
prior order, this court disallowed Ki mons’ claimof $150, 000
in salary. This court further determ ned that, insofar as the
proof of claimconstituted a proof of interest, it was not
properly before the court pursuant to the Local Rules, which
allow for the filing of a proof of interest only upon order of
the court. Thus, the proof of interest was stricken as
i nproperly filed because the court had not ordered the filing
of proofs of interest.

3. The Debtor noved for an order allowing for the filing
of proofs of interest, which notion was granted by the court
on January 12, 2000. Kinmmons filed a proof of interest on

January 21, 2000, and continued to assert a 50 percent equity



interest in the Debtor. The Debtor renewed its objection to
the contention that Kimobns owned any part of the Debtor, thus
bringing the matter back before this court.

4. The Debtor was incorporated on June 5, 1990, by Henry
Camacho (“Canmacho”). He initially incorporated it as a
sideline business to allow himto design software outside of
his regul ar enpl oynent.

5. Camacho nmet Kimmons in approximtely 1992 when both
wor ked for a conpany known at the time as Businessl and.
Camacho reported to Ki mmons regarding their consulting work on
the Pillsbury Conpany’s conputer network.

6. In 1994, after Camacho had | eft Businessland, Ki mons
contracted himabout a new busi ness opportunity. Camacho
joined with Ki mmons and anot her partner, James Bonbardo, to
form a busi ness known as Network Management Services and
Systens (“NMS”). Each of the three partners, at |east as
Camacho understood the agreenent, were to be equal owners of
t he business. They incorporated NMS on April 25, 1994.

Wthin NMS, the partners ran a nunber of conputer-rel ated
busi nesses. Specifically, NWMS focused on consulting work. A

busi ness origi nated by Bombardo, known as Excess, Inc.,! was

!Al t hough known by the parties as Excess, Inc., this
portion of the business was not actually incorporated at this
tinme.



responsi bl e for equi pment repair and hardware sal es.

Camacho’s corporation, |1SD, performed programm ng and software
services. At that time, all of the businesses operated under
the unbrella of NMS. They did not deal with Excess or |SD as
separate entities. However, the partners had no fornal
docunment ati on or agreenment regarding the actual structure of

t he busi ness.

7. At one point, Bonbardo indicated to the others his
belief that he owned all of NMS. |In response to this claim
the parties drafted a docunent dated Septenber 16, 1994, which
states, “This docunent states that Network Managenment Services
and Systens Inc., Excess Inc., and Innovative Software
Designs, Inc. are equally owned by the follow ng persons.”

The docunment then |ists Janes Bonbardo, Henry F. Camacho Jr.
and Keith E. Kimmons as the owners and contains the signature
of each of them

8. Late in 1994, Bombardo decided that he wanted to
split fromthe business. |In an agreenent dated Decenber 20,
1994, the partners agreed that Bonbardo would sell his
interest in NMS and |1 SD to Kimons and Camacho, and Ki nmons
and Camacho woul d sell their interest in Excess to Bonbardo.
Thus, Bonbardo |eft the partnership, and, in January of 1995,

formal Iy incorporated Excess, Inc.



9. Early in 1995, Kimmons also |left the business for
what he ternmed his “dream job” at Blue Cross and Bl ue Shield
of M nnesota (“Blue Cross”). Initially, Kimopbns was an
i ndependent contractor, but later was hired full tine.
Through this position, Kinmons obtained consulting
opportunities for Camacho. Based upon Ki nmons’
recomendat i on, Camacho billed the services through |SD rather
t han as an i ndividual .

10. Soon thereafter, Camacho al so began devel oping | SD
as an internet service provider. As the business began
growi ng, he asked Kimmons if he would like to invest in the
conpany. Kimons declined, stating that he no | onger wanted
any involvenment with I SD. Canacho still stayed in contact
with Kimmons during this tinme period, but only as a result of
his work for Blue Cross. Camacho testified that had he known
Ki mmons still claimed an interest in | SD, he would have
devel oped the internet service business through a new
corporate entity.

11. Camacho sought other forms of financing, including a
Smal | Business Adm nistration loan. Inportantly, in the
application for that |oan, Canmacho |listed hinself as the sole

shar ehol der and provided the only personal guarantee. In



addition, the tax returns for ISD from 1994 through 1998 all
i ndi cate that Camacho is the sol e sharehol der.

12. In 1997 Blue Cross initiated a crim nal
i nvestigation against Kinmmons related to invoices he submtted
on behal f of |ISD and anot her corporation owned by Ki nmons’
son, Investnment Technology Goup (“ITG). Blue Cross alleged
that the invoices were fraudulent and fired Ki mmons as a
result of the investigation. However, the crim nal
i nvestigation is ongoing, and Ki mmons asserted his 5th
Amendment rights with respect to all matters related to I TG
Ki mmons maintains that all invoices submtted on behalf of 1SD
were for legitimate work performed for Blue Cross.

13. Kimmons initially tried to work with Camacho to
def end against the crim nal charges. However, after Camacho
di scovered the details of the crimnal investigation, he
refused to have any further contact with Kimons. He told
Ki mmons, through their attorneys, that he woul d have Ki nmons
arrested if he cane to the |ISD offices.

14. I n Decenmber of 1997, Kimons conmenced an action
agai nst Camacho and | SD, asserting an ownership interest in
| SD and seeking dissolution of the conpany. After a brief
period of discovery, Kinmmons soon was unable to afford his

attorney, and the |awsuit was not pursued any further.



According to Canacho, the conplaint was the first indication
to himthat Kinmmons was still asserting an ownership interest
in | SD.

15. During this tinme frame, Kimons was al so
experiencing other problens in his |ife. On Decenmber 12,
1994, the Ransey County District court entered a Judgnent and
Decree finalizing the divorce between Ki mopns and his w fe.

I n connection with those proceedi ngs, Kimmons signed a sworn
statenment of inconme, assets, and liabilities. Nowhere in that
statement did Kimmons |list an interest in |ISD even though he
signed it only two nonths after the agreenent between the
three partners that they would be equal owners of the three
busi nesses. 2

16. Also in 1994, the I RS was pursuing collection
efforts against Kinmmons. |In the installnent agreenent that
Ki mmons entered into with the IRS, he stated that he had no
st ocks, bonds, or investnents. Thus, there was again no
mention of his interest in either NMS or | SD.

17. Kimmons’ 1994 tax return indicates that NMS was his

sol e proprietorship and does not indicate that Kimons has any

21t is also curious that Kimons continued to maintain a
residence with his wife and never told Camacho about the
di vorce until 1997.



ownership interest in ISD. Kinmons' 1998 incone tax return
al so does not give any indication of ownership in |ISD.

18. In the course of all of this activity, NMS was
involuntarily dissolved by the Secretary of State on Septenber
25, 1998, due to failure to file its annual registration
papers. It is clear that the conmpany had not been doing any
busi ness since at |east 1995.

CONCLUSI ONS OF LAW

A proof of interest filed in a bankruptcy proceeding is
deenmed all owed unless a party in interest objects. 11 U S.C
§ 502(a) (1994). Thus, a properly filed proof of interest
constitutes prim facie evidence of the validity of the
claimed interest. 4 Lawence P. King, et al., Collier on
Bankruptcy T 502.02[1], at 502-10 (15th ed. rev. 2000). As
with a proof of claim if an objection is filed, the objector
must cone forward with evidence rebutting the proof of

interest or it will be allowed. See Gran v. IRS (In re Gan),

964 F.2d 822, 827 (8th Cir. 1992); In re Oiental Rug

War ehouse Club, Inc., 205 B.R 407, 410 (Bankr. D. M nn.
1997). However, if the objecting party produces such
evi dence, the burden of proof shifts to the clainmed interest

hol der to produce evidence of the validity of the proof of



i nterest. See Gran, 964 F.2d at 827; Oliental Rug, 205 B.R

at 410.

The Debtor has rai sed nunmerous grounds to rebut Ki mmons’
proof of interest, which are sufficient to shift the burden of
proof back to Kimons. The Debtor argues first that the
Sept enber 1994 agreenment dividing ownership of the three
conpani es between the parties was not binding either due to
| ack of consideration or due to failure of the consideration.
It further argues that the parties had no agreenent to share
ownership of the conpany after Decenmber 1994 when Bonbardo
left the enterprise. Alternatively, the Debtor argues that,
even if the parties once had an enforceabl e agreenent, Ki nmons
cannot assert it due to judicial estoppel, collateral
estoppel, laches, equitable estoppel, and general principles
of equity. However, | need not address any of these
argunents. Even if the parties at any point had a binding
agreenment and even if none of the equitable doctrines raised
by the Debtor apply, whatever agreenent they reached was
clearly abandoned soon thereafter.

Abandonnment of a contract is a matter of intent to be
ascertained fromthe surrounding facts and circunstances and
may be inmplied fromthe acts of the parties. Buresh v.

Mul I en, 207 N.W2d 279, 281 (Mnn. 1973). A repudi ation by



one party to a contract if acquiesced in by the other party is

t ant anount to abandonnent. Desnick v. Mast, 249 N. W 2d 878,

884 (M nn. 1976). Mitual abandonment nust be clearly
expressed, and the acts and conduct of the parties nust be
positive, unequivocal, and inconsistent with the existence of
the contract. [d.

| find that the parties unequivocally abandoned their
agreenent that each would own equal shares of NMS, |SD, and
Excess. Clearly, the parties agreed in witing to abandon the
agreenment insofar as it involved Excess. They executed an
explicit agreenent through which Canmacho and Ki nmons sold
their interest in Excess to Bonmbardo, and Bonmbardo sold his
interest in NVMS and | SD to Camacho and Ki nmons.

Camacho and Ki mons, through their subsequent actions,
t hen abandoned the remai ni ng aspects of the agreenent.
Numer ous pi eces of evidence support this conclusion. For
i nstance, Kinmmons |eft the enterprise for a job with Bl ue
Cross, and the parties allowed NMS to dissolve. Such an
action is entirely inconsistent with the agreenent especially
because NMS was the key conponent of the operations.

Al so convincing is Canmacho’s testinony that Kimons
refused the request to invest in ISD and stated that he no

| onger wanted any involvenment in ISD. Camacho acqui esced in

10



this decision by obtaining other financing and acting as the
sol e guarantor. Camacho’s belief that Kinmons was no | onger
an owner of I1SD is further evidenced by the fact that Canmacho
is listed as the sole shareholder in all of the corporate
i nconme tax returns.
Several pieces of evidence al so suggest that Kimmons
hi msel f no | onger believed that he had an interest in | SD.
For instance, Kinmmons did not |list an interest in ISD in
connection with his divorce proceedi ngs despite his warranty
under oath that he had nade an accurate, conplete, and current
di scl osure of all income, assets, and liabilities. This
om ssion is particularly telling in light of the fact that the
agreement purportedly granting Kimopns an interest in | SD was
executed only two nonths earlier. Kimons also failed to
i nclude any nention of his interest in ISD in connection with
his install ment agreement with the IRS or in either of the two
tax returns available for him the 1994 and 1998 returns.
Finally, the evidence suggests that Kimmons al so believed
t hat Camacho no | onger had an interest in NMS. Kimmons |isted
NMS as a sole proprietorship in his 1994 tax returns. Such
action is also entirely inconsistent with the ternms of the

agreenment .
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There is very little evidence contrary to a finding of
abandonment. First is Kimmons' state court conpl aint
asserting his ownership interest. Wile Kimobns did serve
this conplaint on Camacho in 1997, this action did not occur
until well after the evidence shows they had abandoned the
agreenent. It was sinply too late for himto claimhe still
had an interest in the Debtor. Furthernore, it appears that
the conplaint was never filed with any court, and Ki nmons has
not taken any action in pursuit of a recovery since 1997.

Thus, the conplaint itself has been abandoned.

The only other evidence contrary to abandonnent is
Ki mons’ direct testinony. 1In short, | find Camacho’s version
of events to be nmuch nore credible. Kimpbns was inpeached
badly on a nunmber of occasions. Accordingly, | sinply do not
give any credit to his testinmony that he al ways believed he
hel d an ownership interest in the Debtor and that he renai ned
involved in its operations, albeit behind the scenes.

|, therefore, conclude that Ki mmons wal ked away fromthe
agreenment, and Camacho acqui esced. The abandonnent was eit her
explicit when Kimons refused to continue to contribute to the
busi ness and decl ared that he no | onger wanted any invol venment
init, or it was inplicit through Kimmons' failure to take any

part in the business after Decenmber of 1994. Kimopns has only
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returned now when it appears that he may receive sone paynent

t hrough t he bankruptcy.

ACCORDI NGLY, I T IS HEREBY ORDERED THAT t he Proof of

Interest filed by Keith Kinmons is disallowed in its entirety.

Nancy C. Dreher
United States Bankruptcy
Judge
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