UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
HLM CORPORATI ON,
Debt or . BKY 4-92-3790

MEMORANDUM ORDER SUSTAI NI NG THE
TRUSTEE' S CGBJECTI ON TO CLAI M
NO. 20

At M nneapolis, Mnnesota, March 18, 1994.

The above-entitled matter came on for hearing before the
undersigned on the 23rd day of February, 1994, on the trustee's
objection to Enployers Insurance of Wausau's ("Wausau") proof of
claim Appearances were as follows: Janmes Ranette as and for the
trustee ("trustee"); and Robert Judd for Wausau

FACTS

1. On Cctober 18, 1986, Wausau began providi ng workers
conpensation i nsurance to HLM Corporation ("Debtor") pursuant to
the M nnesota Assigned R sk Plan which provides insurance for those
enpl oyers who are unable to obtain coverage through normal market
channel s.

2. Debtor filed a petition for relief under chapter 11 of
t he Bankruptcy Code ("the Code") on May 21, 1992. On June 25, 1992
the case was converted to chapter 7 and the trustee was appoi nt ed.

3. On August 20, 1993, VWausau filed proof of claim(Cd aim
No. 20) against the Debtor in the amount of $490,479 ("the clain).
Accordi ng to Wausau, the claimrepresents pre-petition workers
conpensation i nsurance prem uns due for three rel evant policy
periods. O the total anount, $149,704 was incurred within 180
days fromthe date the Debtor filed its bankruptcy petition
VWausau contends that this portion is a unsecured priority claim
under Section 507(a)(4) of the Code as it constitutes
"contributions to an enpl oyee benefit plan.”

4. On January 20, 1994, the trustee filed an objection to
VWausau's claimon the grounds that the ampunt clained is based upon
an unaudi ted cal cul ation, and that the claim for whatever anount,
is not properly classified as a Section 507(a)(4) priority. The
trustee argues that it is sinmply a general unsecured claimfor
unpai d i nsurance prem uns.

5. At the hearing | allowed the parties further opportunity
to brief the issue of whether Wausau is entitled to priority under
Section 507(a)(4).

DI SCUSSI ON
The narrow i ssue i s whether Wausau is entitled to a priority
cl ai munder Section 507(a)(4) for unpaid pre-petition workers
conpensati on i nsurance prem uns earned within 180 days prior to the
Debt or's bankruptcy petition. Section 507(a)(4) grants a fourth
I evel priority status for "contributions to an enpl oyee benefit
plan -- arising fromservices rendered within 180 days before the
date of the filing of the petition.” 11 U S.C. Section
507(a) (4). (FN1)

The termnms "contribution" and "enpl oyee benefit plan" are not
defined by the Code.

The starting point for resolving this issue is the | anguage of



the Code itself. United States v. Ron Pair Enters., Inc., 489 U. S
235, 241 (1989). The plain nmeaning of the Code shall be

concl usive, except in the "rare cases [in which] the litera
application of a statute will produce a result denonstrably at odds
with the intentions of its drafter.” 1d. at 242 (quoting Giffin
v. Cceanic Contractors, Inc., 458 U S. 564, 571 (1982)).

Furthernore, statutory priorities under section 507 of the
Code are to be narrowy construed. Trustees of Amal gamated Ins.
Fund v. McFarlin's, Inc., 789 F.2d 98, 100 (2d Cir. 1986); In re
Lull Corp., 162 B.R 234, 239 (Bankr. D. Mnn. 1993). The
rationale is that bankruptcies oftentines involve many creditors
seeking limted resources. As such, the Code envisions a priority
systemto distribute these limted resources. MFarlin's, 789 F.2d
at 100. Therefore, section 507 is intended to be an exclusive Iist
of priorities, and courts are not free to make their own rules
regarding priorities. Nathanson v. NNL.RB., 344 U S 25, 29
(1952); United States v. Killoren, 119 F.2d 364 (8th Cr. 1941);

Col l'i er on Bankruptcy Section 507.02[1] (1993).

There are two reported decisions that address the issue of
whet her workers' conpensation insurance premuns are entitled to
priority under Section 507(a)(4).(FN2) Both cases are factually
simlar to the present case in that the debtors failed to pay the
pre-petition premuns to their workers' conpensation insurance
carriers, who in turn asserted priority status under Section
507(a) (4) of the Code.

InInre Arrow Carrier Corp., 154 B.R 642 (Bankr. D. N.J.
1993), the United States Bankruptcy Court for the District of New
Jersey relied on the plain neaning of the Code and concl uded t hat
Congress had no intention of granting clains arising from unpaid
wor kers' conpensation premuns priority status since they were not
specifically listed in section 507. 1d. at 646.

The Ninth Crcuit recently reached the opposite conclusion in
Enpl oyers Ins. of Wausau v. Plaid Pantries, Inc., 10 F.3d 605 (9th
Cr. 1993). The United States Bankruptcy Court for the District of
Oregon denied the carrier's claimfor priority, and was |ater
reversed by the United States District Court for the District of
Oregon. See Inre Plaid Pantries, 137 B.R 405 (D. O. 1991). The
district court reasoned that workers' conpensation insurance
coverage i s an "enpl oyee benefit plan" under the Code since ERI SA's
definition of "enpl oyee benefit plan" includes any plan maintai ned
"through the purchase of insurance or otherw se [for] nedilcal
ident, disability, death or unenploynent.” Plaid Pantries,

137 B.R at 407 (citing 29 U S.C. Section 1002(1).(FN3)

The Ninth Circuit affirmed the district court but on different
grounds. Instead of relying on ERISA's definition, the Ninth
Circuit held that the |legislative history of Section 507(a)(4)
mandated priority status, as well as public policy.

This Court, being mndful of the principles of statutory
construction and the generally narrow interpretation to be given
priorities, concludes that unpaid pre-petition prem uns for
wor kers' conpensation i nsurance are not entitled to fourth priority
status under Section 507(a)(4). This is so for nunerous reasons.

First, the enployer's paynent of prem unms to a workers
conpensation insurance carrier is not a "contribution" to an
enpl oyee benefit plan. A "contribution” is defined as "the act of
contributing.” Wbsters Third Int'l Dictionary 496 (1976). The
verb "contribute"” is defined as "to give or to grant in common wth
others (as to a common funds or to a common purpose): give (noney
or other aid) for a specified object.” Id. This definition
i nplies sone sort of voluntary act. Typically, fringe benefits



such as health, life and disability insurance are voluntarily
given. Yet the paynment of workers' conpensation insurance pren uns
is not "voluntary."” Rather, it is statutorily nmandated.

Second, workers' conpensation insurance is not a "plan.” M
understanding of a "plan" is that it is a nmeans to inplenment an
objective. In regards to Section 507(a)(4), a "plan" is the manner
in which an enpl oyer elects to conpensate an enpl oyee in ways ot her
than wages. G ven this understandi ng, workers' conpensation
i nsurance is not a "plan", but is rather a statutorily mandat ed
systemto spread the risks of work-related injuries.(FN4) In
M nnesota, an enpl oyer subject to the workers' conpensation laws is
liable for conpensation to any enpl oyee for work-related injuries.
See Mnn. Stat. Section 176.021, subd. 1 (1992). To assure that
t he enpl oyees are paid as quickly and efficiently as possible, the
enpl oyer nust either carry workers' conpensation insurance, or
denonstrate the ability to be self-insured. Mnn. Stat. Section
176.181, subd. 2 (1992). Failure of the enployer to insure is
subject to certain penalties. Mnn. Stat. Section 176.181, subd. 3
(1992). Further, an injured enployee of an uninsured enployer wll
still receive benefits froma special conpensation fund. See M nn.
Stat. Section 176.183, subd. 1 (1992). Thus, workers' conpensation
i nsurance is a manner in which an enpl oyer safeguards its statutory

responsibilities. It is, in this respect, no different than notor
vehicle liability insurance that many states require drivers to
carry. This is clearly an insurance schene. 1t is not a plan

Third, the paynent of workers' conpensation insurance prem unms
under an enployer's plan). By contrast, workers' conpensation
i nsurance insures the enployer fromits liability to provide
wor kers' conpensation benefits. The fact that the enployer is
uni nsured does not | eave the enpl oyee wi thout workers' conpensation
coverage, for the enployee will still receive benefits froma
speci al conpensation fund. See Mnn. Stat. Section 176.183, subd.
1 (1992). The enployee may al so have additional renedi es agai nst
the enployer. See Mnn. Stat. Section 176.181, subd. 3 (1992);
Rezac v. Maier (In re Maier), 38 B.R 231, 234 (Bankr. D. M nn.
1984). Accordingly, the paynent of workers' conpensation prem unms
to the insurer does not "benefit" the enpl oyee, but rather
"benefits" the enpl oyer.

Along these lines, it is also evident that paynment of a claim
for workers' conpensation insurance prem uns under Section
507(a)(4) would not benefit the enployee. This priority
di stribution would benefit the insurance carrier. | doubt Congress
i ntended that workers' conpensation insurance carriers be paid on
a priority basis when it enacted Section 507(a)(4).

Fourth, section 507(a)(4) requires that the priority claim
arise froma "service" rendered 180 days prior to the debtor's
filing of the petition. Here, the claimfor unpaid insurance
premuns did not arise froma "service". Instead, it arises from
the Debtor's failure to pay its insurer. This is no different than
any other claimfor a trade debt.

The plain nmeaning of the Code clearly illustrates that unpaid
wor kers' conpensation i nsurance prem uns are not contributions to
an enpl oyee benefit plan. Legislative history also supports this
conclusion. Section 507(a)(4) was included in the Code to overrule
United States v. Enbassy Restaurant, 359 U S. 29 (1958) and Joi nt
Industry Board v. United States, 391 U S. 224 (1968) which held
that fringe benefits were not entitled to wage priority status.

The theory behind Section 507(a)(4) is that, in the realities of
col l ective bargai ni ng agreenment negotiations, enployees may give up
certain clains for wages in exchange for fringe benefits. As a



result, the fringe benefits earned 180 days before the filing of a
bankruptcy petition should be entitled to priority in the same way
and for the sane reason that wages are entitled to priority. HR
Rep. No. 595, 95th Cong., 1st Sess. 357 (1977). The legislative
history makes it clear that Section 507(a)(4) covers those types of
benefits that typically are bargained for in the enpl oyer--enpl oyee
setting whether as part of a collective bargaini ng arrangenent or
ot herwi se. Wbrkers' conpensation is not a bargained for benefit.
Rather, it is a statutorily mandated system of inposing liability
on an enployer for an enployee's injuries arising out of the

wor kpl ace

Plaid Pantries and other courts suggest that entitling
i nsurance carriers to recover the unpaid premuns on a priority
basis woul d ensure the paynent of the benefits to the enpl oyees,
and woul d prevent insurance carriers fromcanceling coverage for
enpl oyees of financially troubled enployers. See Plaid Pantries,
10 F.3d at 607; Saco, 711 F.2d at 449; Saco, 23 B.R at 648. This
rationale is nmisplaced for several reasons.

First, it nakes no sense to conpensate an entity for doing
business with the financially distressed enpl oyer or debtor if the
Code does not provide for such conpensation. As Arrow Carrier
articul at ed:

[ T he i nsurance conpani es argue that preferential paynent

of their premiuns is necessary to ensure the financial

viability of the workers' conpensation insurance

i ndustry. This argunent, however, could easily be nade

by any creditor. 1In today's conpl ex business

mar ket pl ace, every busi ness m ght necessarily have to

rely on the pronpt payment of bills to ensure its own

financial stability. Yet, the very fact that the

Bankruptcy Code exists is testanent to the fact that

busi nesses will sonetinmes not be in the position to

satisfy their debts. Accordingly, the price to be paid

in the marketplace for this type of service offered

should be a reflection of the realities of doing business

in a sonetimes unpredictabl e busi ness environnent - - where

bankruptcy is a definite possibility.

Arrow Carrier, 154 B.R at 646. Section 507(a)(4) is not to assure
the insurance industry that insurers will be paid their noney. It
is to ensure that the enployees will receive the benefits they
bargained for in the course of accepting enploynent with a debtor
The enpl oyees, in this case, will receive or have received their
benefits regardl ess of whether the insurer is paid its prem um

Moreover, this Court is not in the position to protect
insurers for the good of the insurance industry. To do so would be
legislating. This Court's job is to interpret the Code, and give
gui dance on how to distribute the Debtor's assets according to the
terns of the Code. |If the Code does not provide for priority
treatnment to workers' conpensation insurance carriers, this Court
may not provide such treatnent either.

CONCLUSI ON

A claimfor unpaid workers' conpensation insurance prem uns is
not entitled to priority status under Section 507(a)(4) of the
Code.

ACCORDI NGLY | T | S HEREBY ORDERED THAT:

1. The trustee's objection to CaimNo 20 filed by Wausau as
a priority claimis SUSTAI NED;, and

2. VWausau's claimis not entitled to priority status under
Section 507(a)(4) of the Code.




an

Nancy C. Dreher
United States Bankruptcy Judge

(FN1) Inits entirety, section 507(a)(4) provides:

(4) Fourth, allowed unsecured clains for contributions to an
enpl oyee benefit plan --

(A)arising fromservices rendered within 180 days before the
date of the filing of the petition or the date of the
cessation of the debtor's business, whichever occurs
first; but only

(B) for each such plan, to the extent of --

(i)the number of enpl oyees covered
by each such plan nultiplied by
$2,000; Iless
(ii)the aggregate amount paid to
such enpl oyees under paragraph
(3) of this subsection, plus
t he aggregate amount paid by
the estate on behalf of such enpl oye
es to any ot her enpl oyee
benefit plan

11 U.S.C. 507(a)(4).

(FN2) O her courts have addressed whether sone sort of insurance
premuns are entitled to priority under 507(a)(4). See Allegheny
Int'l, Inc. v. Metropolitan Life Ins. Co. (In re Allegheny Int'l

Inc.), 138 B.R 171 (Bankr. WD. Pa. 1992), aff'd, 145 B.R 820
(WD. Pa. 1992); In re Saco Local Dev. Corp., 23 B.R 644 (Bankr.
D. Me. 1982), aff'd, 711 F.2d 441 (1st Gr. 1983); Oficial Labor
Creditors Conm v. Jet Florida Syss., Inc. (In re Jet Syss.
Florida, Inc.), 80 B.R 544 (Bankr. S.D. Fla. 1987). \While these
cases have enployed simlar reasoning as the reported deci sions

i nvol vi ng workers' conpensation insurance prem uns, they are
factually different. Allegheny involved insurance premuns for a
self-insured plan furnishing life, disability, accidental death and
di smenber nent i nsurance benefits. Allegheny, 138 B.R at 171-72.
Saco concerned an insurer's claimfor uncollected health, life and
disability insurance premuns. Saco, 23 B.R at 645. And Jet
Florida invol ved a self-insurance program for reinbursenent of

enpl oyee' s nmedi cal expenses. Jet Florida, 80 B.R at 545. These
cases deal with insurance of traditional fringe benefits
voluntarily provided by enployers in lieu of direct conpensation

(FNB3) O her cases have al so held that Congress intended the term
"enpl oyee benefit plan” to be the same as that in ERISA  See,

e.g., Allegheny, 138 B.R at 173; Saco, 23 B.R at 646. But see
Florida Jet, 80 B.R at 547. | need not decide this issue. Even

if the ERISA definition is read into the Code, which | doubt, there
are other reasons why workers' conpensation prem uns are not
entitled to priority under 507(a)(4).

(FN4) Ceneral |y, workers' conpensation | aws nandate that, unless

(FNmpl oyer is specifically exenpted, an enployer is statutorily
liable to conpensate an enpl oyee for any work-related injury. This



is generally a condition of exercising the privilege of transacting
business in that state. In return, the enployee accepting the
benefits is deened to have waived his or her common-law rights to
recover fromthe enpl oyer whose negligence may have contributed to
the injury. Spencer LeRoy et al., Wrkers' Conpensation in
Bankruptcy: How do the Parties Fare?, 24 Tex. Int'l L.J. 593
(1989).



