UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Howard and Sharon Hewi tt CHAPTER 7
Bky. 97-33854
MVEMORANDUM
ORDER GRANTI NG
Debt or s. SUMVARY JUDGVENT

l. I nt roducti on

This matter cane before the court on cross-
nmotions for summary judgment concerning the
Trustee's objection to Debtor Howard Hewitt's
cl ai ned exenption under Mnn. Stat. Section
550. 37(22) of four renaining paynents, totaling
$375,000, still outstanding froma June 20, 1985
settlenent of a personal injury claiml).

Al ternatively, the Debtor seeks to anmend his
Schedule C to claimthe paynents exenpt under
M nn. Stat. Section 550.37(24).

A hearing was held on Novenber 4, 1998,
Stephen J. Behm appeared for the Trustee and
Chri stopher M Kennedy appeared for the Debtors.
At the conclusion of oral argunments the Debtors
were granted ten days to reply to the Trustee's
Resp. Mem, specifically whether the paynents in
di spute could be exenpted under Mnn. Stat.
Section 550.37(24) if disallowed under M nn.
Stat. Section 550.37(22). The Debtors response
was filed on Novenmber 13, 1998.

The Court has jurisdiction pursuant to 28
U S.C. Section 157 and 1334, Bankruptcy Rul e 5005,
and Local Rule 1070-1. This is a core proceeding
and the case is now pending in this Court. The
grant of summary judgnment is nmade pursuant to Fed.
R Cv. Pro. 56 and under Bankruptcy Rule 9014
and 7056.

The Court nust determ ne whether the Debtor
can exenpt the contested paynents under either
M nn. Stat. Section 550.37(22) or (24). The
Court, having considered the briefs of the
parties, oral argunents, and being fully advised
in the matter, now nakes this CRDER

1. Fact s

The Debtors filed their petition conmencing
this Chapter 7 case on June 5, 1997 and incl uded
on "Schedul e B- Personal Property" a "Persona
Injury Settlenent Annuity with Executive Life"
with a current market val ue of "approximately
$60, 000."(2) The Hewitts chose M nnesota state |aw
exenptions instead of those avail abl e under
federal law. In the Debtors' "Amended Schedule C
- Property dained As Exenpt" Howard Hewitt clains



the entire stated value of the settlenent annuity,
$60, 000(3), as exenpt property under Mnn. Stat.
Section 550.37(22) and pursuant to In re Dul as,
177 B.R 897, (Bankr.D.M nn. 1995)(4).

In 1985 M. Hewitt settled a claimresulting
froma 1982 autonobil e-notorcycle accident. On
June 20, 1985 he signed a rel ease and settl enment
agreement with the defendants (Mark Lindstrom and
Northland Trailers, Inc.) insurance conpany,

Nort hwest ern Nati onal |nsurance Conpany of
M | waukee, W sconsin (Northwestern).

Nort hwestern agreed to pay M. Hewitt:
$41,990.63 for "nedical, wage | oss and other
cl ai ms" and $250, 000 "on or about May 30, 1985."
For future medi cal expenses (covering the next ten
years) and a trust account of $30,000 was created
for M. Hewitt. The insurance conpany al so agreed
to pay M. Hewitt (or his estate) $1000 per nonth
fromJuly 1985 to August 1991, for a total of
$74, 000.

Finally, Northwestern agreed to pay M. Hewtt
(or his estate) a series of cash paynents in five
year intervals: $15,000 on Septenber 1, 1991
$20, 000 on Septenber 1, 1996, $25,000 on Septenber
1, 2001, $30,000 on Septenber 1, 2006, $35,000 on
Septenber 1, 2011, and $250, 000 on Septenber 1
2016. The last four paynments under the agreenent
are the subject of this dispute.

According to the | anguage of the settlenent,
M. Hewitt agreed to "accept the paynents to be
made pursuant to this Agreenent in full conprom se
and settlement of all his clains against Northland
and Li ndstrom for danages on account of persona
injuries[.]" The consideration for M. Hewitt's
rel ease was the full payment of all of agreed
funds. Northwestern was required to furnish
evi dence "of an annuity contract in an anount
sufficient to satisfy and guarantee the paynent
obligations set forth[,]" and it was "recogni zed
and agreed that the paynments . . . are guaranteed
payments[.]"

M. Hewitt entered into a contract with the
def endants' insurance conpany settling and
releasing all of his clains fromthe 1982 crash
for $291,990.63 in cash, $30,000 in trust for
future medi cal expenses, and $449, 000 in future
paynments guaranteed by Northwestern. It was
agreed that Northwestern would purchase and retain
ownership of the annuity, M. Hewitt's only rights
were "to the paynents set forth therein as and
when they are accrued.™

I1l. Procedural Posture

Both parties seek sunmary judgnent under Fed.
R Gv. P. 56 and Fed. R Bankr. P. 7056. Rule
56(c) provides sunmary judgnent "shall be rendered
forthwith if the pleadings, depositions, answers
to interrogatories, and adm ssions of file,
together with the affidavits . . . show that there



is no genuine issue as to any material fact and
that the noving party is entitled to judgnment as a
matter of law" Fed. R Gv. P. 56(c). The
Trustee and the Debtor agree that there are no
qguestions of material fact in this dispute, the
Debtor is entitled to a series of future paynents
and the court nust determi ne whether a | egal basis
exi sts for exenpting these paynents under the

M nnesota | aw cited. Bankruptcy Rule 4003(c)
provides: "lIn any hearing under this rule, the
objecting party has the burden of proving that the
exenptions are not properly clained" Fed. R
Bankr. P. 4003(c). |In this matter, the facts as
rel ated above are undi sputed.

V. D scussion

A. Are the future paynments prom sed to
the Debtor in the June 20, 1995
Settl ement agreenment "rights of action
for injury to the person” under M nn.
Stat. Section 550.37(22)(5)7?

If M. Hewitt had insisted on a cash paynent
in conplete settlenent of his personal injury
claim he would not be entitled to an exenption
for any renaining funds under Section 550.37(22).
See, Inre Procter, 186 B.R 466 (Bankr.D. M nn.

1995). "This court has consistently construed
‘rights of action' as referring only to pending or
future clains.” I1d., at 468.

Here, the |egislature has not chosen to
exenpt settlement proceeds arising froma
personal injury claim The |egislature
has the ability and knows how to
effectively provide exenption protection
for proceeds of exenpt property if it so
chooses. Cearly then, the fact that the
| egislature onmitted any inclusion of
proceeds from personal injury clains

i ndi cates a deliberate choice not to do
So. Procter, 186 B.R at 469, quoted in
Dul as, 95 F.3d at 705.

The Eighth Grcuit Court of Appeals recently
hel d that annuity payments represent rights of
paynment and not rights of action under Mnn. Stat.
Section 550.37(22). Christians v. Dulas, 95 F. 3d
703 (8th Gr. 1996). The Debtors seek to
di stinguish this case, arguing that unlike the
debtor in Dulas, M. Hewitt has no ownership
interest in the annuity which guarantees the
future paynents under the settlenent agreenent.

In a nore recent exenption case involving an
annuity, the Eighth Crcuit Court of Appeals
agreed that an "annuity' is a purely generic term
which refers to the method of paynment and not to
the underlying nature of the asset.” 1In re:

Eil bert, Eilbert v. Pelican, 1998 W. 839598, *3



(8th Cir. 1998). As in this case, whether an
annuity is guaranteed by a third party annuitant,
or a structured settlenent is guaranteed by the

i nsurance conpany of a personal injury defendant,
t he Dul as anal ysis appli es.

The statute exenpts rights of action, not
rights of paynent. Although the debtors
had a right of action when Connie was

i njured, they no | onger have such a

right. Instead, they have proceeds from
the settlenment of their personal injury
action-no part of which was still pending

at the tine of the bankruptcy filing. By
settling their claim the debtors reduced
their right of action to a right of
paynment. Dulas, 95 F.3d at 704-705.

M. Hewitt has no right of action until such
time, if ever, that Northwestern fails to make a
paynment under the 1985 settlenment agreenent. "At
best, the debtors may in the future have a breach
of contract action against the third-party annuity
guarantor. Such an action would clearly not be an
action “for injuries to the person' under
M nnesota law." 1d. at 705. The settlenent
executed by M. Hewitt refers to "full conprom se
and settlement of all his clains against Northland
and Lidstronf.]" Neither Northland nor Lidstrom
signed the settlement agreenent, although they are
i ncluded by reference. The next paynent owed M.
Hewitt is due in 2001, sixteen years after the
settl enent, and nineteen years after the crash.

If Northwestern fails to nake the schedul ed
paynment, the renedy will be found in contract |aw,
not in reopening or filing a personal injury
awsuit on a 1982 injury. That eventuality,
renote or not, does not create a "right of action
for injuries to the person" under Mnn. Stat.

550. 37(22).

B. Can the Debtor claimthe future
paynments under the June 20, 1995
Settl enment agreenent as exenpt under
M nn. Stat. 550.37(24)?

In the alternative to the clainmed exenption
under Mnn. Stat. Section 550.37(22), the Debtor
Howard Hewi tt seeks | eave to amend his Schedule C
to claiman exenption for the disputed paynents
under Mnn. Stat. Section 550.37(24). Bankruptcy
Rul e 1009 allows "A voluntary petition, list,
schedule . . . may be anended by the debtor as a
matter of course at any tine before the case is
cl osed. " Fed. R Bankr. P. 1009. The notion to
anend shoul d be granted here.

The Debtors argue correctly that courts have
al | owed exenpti ons under Section 550.37(24) which
go beyond the specific rights enunerated in the
statute.(6) M. Hewitt cites In re Sederstrom 52 BR



448 (Bankr.D. M nn. 1985), where exenpted paynents
were froma tax sheltered annuity, and In re

Schl ee, 60 BR 524 (Bankr.D. M nn. 1986), concerning
the exenption of assets held in a Keogh plan
Courts have not, however, allowed the use of this
exenption for rights or assets which do not arise
in an enpl oyment context.(7)

The Debtors argue that a broad reading of the
statute shoul d al |l ow exenption because the right
to receive future paynments, or paynments under an
annuity, are paynments of the type anticipated by
the statute. Judge Kressel disallowed an
exenption under the sane statute in In re Gagne
not i ng:

the lesson of all these cases is that
while the word annuity appears in subd.
24, it is there to cover those instances
where an annuity is created by an

enpl oyer to provide for retirenent or

i ncome protection for an enpl oyee or a
simlar annuity is created on an ongoi ng
basis by a self enployed person to
simlarly provide such retirenent benefit
or incone protection. 1In re Gagne, 166
B.R 362, 365 (Bankr.D.Mnn. 1993). See
also, In re Lunde, Ch. 7 Case No. 6-90-
268 (Bankr.D.M nn. Dec. 13, 1986)

<htt p://ww. mmb. uscourts. gov>.

"Subdi vision 24 bears the title of enployee
benefits and clearly evidences an intent by the
M nnesota Legislature to protect benefits that
result fromenploynent."” Gagne, 166 B.R at 363,
364 n.1. In this case the paynents are part of a
structured settlenment of a personal injury |awsuit
whi ch had nothing to do with M. Hewitts
enpl oyment. The Debtor's exenption under M nn
Stat. 550.37(24) is disallowed.

V. Disposition

Based on the foregoing, it is hereby ORDERED:
Debt or Howard Hewitt's notion for sunmary judgnent
is denied; the Trustee's notion for summary
judgnment is granted; the Trustee's objection to
the Debtor's clainmed exenption for future paynents
under a settlenment of a personal injury lawsuit is
sustai ned; all proceeds of the Northwestern
settlenent, including future paynents, are
property of the bankruptcy estate.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dat ed: Decenber 18, 1998. By the Court:

Dennis D. O Brien
Chi ef Bankruptcy Judge



(1) Debtors' Mem In Support of Cross-Mtion for
Sum Judg. refers to M. Hewitt's "pending | ega
action" although neither M. Hewitt's affidavit

nor the settlenment agreement itself reference a
specific case filing in a Mnnesota court.

(2) There is no discussion about how this val ue was
determ ned. The "agreenment and Rel ease" signed by
the Debtor Howard E. Hewitt, and the annuity
docunentati on submtted as part of the Debtors

pl eadings in this case, show four renaining
paynments: $25,000 on Septenber 1, 2001; $30, 000 on
Sept enber 1, 2006; $35,000 on Septenber 1, 2011

and $250, 000 on Septenber 1, 2016.

(3)

(4) This decision was reversed by Christians v.
Dul as, 95 F.3d 703 (8th Gr. 1996).

(5 Mnn. Stat. Section 550.37 allows: "Subdivision
1. The property mentioned in this section is not
liable to attachment, garnishment, or sale on any
final process, issued fromany court. .

Subd. 22. Rights of action for injuries to the
person of the debtor or of a relative whether or
not resulting in death.” Mnn. Stat. Section

550. 37.

(6) "Subd. 24. Enployee benefits. (a) The debtor's
right to receive present or future paynents, or
payments received by the debtor, under a stock
bonus, pension, profit sharing, annuity,

i ndi vidual retirement account, individua

retirement annuity, sinplified enpl oyee pension

or simlar plan or contract on account of illness,
disability, death, age, or length of service:"

M nn. Stat. Section 550.37

(7) Al'though not raised in this proceeding, if

t hese paynents were all owabl e under Section

550. 37(24) there would still be a four part test
to determne what, if any, part of the paynents
woul d be exenpt. See, In re Gagne, 166 B.R 362,
363.



