UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re: BKY 00-42785

KAREN LYNN HELD

Debt or .
DORRAI NE A. LARI SON, Trustee, ADV. 00-4225
Pl aintiff,
V.
KAREN LYNN HELD, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW
Def endant . AND ORDER FOR JUDGNMENT

At M nneapolis, Mnnesota, June 7, 2001.

The above-entitled matter conmes before the court on the
parties' stipulation to have this adversary proceedi ng deci ded
on the trial menoranda submtted by the parties. Having
reviewed the pleadings and the file and based on the papers
submtted by the parties, the court makes the foll ow ng:

Fl NDI NGS OF FACT!

Debtor Karen Lynn Held (“Debtor”) filed a Chapter 7
bankruptcy petition on June 12, 2000. In her schedul es,
Debtor listed an interest in the Thomas Held Irrevocable Life

| nsurance Trust (“Life Insurance Trust”) and further asserted

The parties' Stipulation is incorporated by reference
into this section.



t hat such interest was excluded from her bankruptcy estate
under 8 541(c)(2). |In addition, pursuant to § 522(d)(5),
Debtor al so clained an exenption in the amunt of $6,130 in
the Life Insurance Trust.

Dorrai ne Larison (“Trustee”) was subsequentl|ly appointed
as Chapter 7 trustee in this bankruptcy case. She objected to
Debtor's clainmed exenption in the Life Insurance Trust.

Debt or and the Trustee entered into a stipul ation extending
the hearing date on the Trustee's objection indefinitely
pendi ng the outcone of this adversary proceeding.?

On COct ober 23, 2000, Debtor's counsel notified the
Trustee that Debtor had an interest in the inheritance estate
of her late father, Thomas A. Held (“Held”). On Novenber 2,
2000, Debtor amended her schedules to show an interest derived
fromthe Last WII and Testanment of Thomas A. Held (“WII"),
including the Famly Trust and Marital Trust created in the
WIIlI. Specifically, Debtor asserted that her interests
derived fromthe WIIl were excluded fromthe bankruptcy estate

under 8§ 541(c)(2).

Debtor raises the issue of the exenption anmpbunt of these
various interests in her trial menorandum In her reply
menor andum the Trustee properly points out that the issue of
t he exenption anount of any interest found to be property of
the estate is not before the court as part of this adversary
proceedi ng. Accordingly, the court has addressed only the
i ssue of whether the interests are property of the estate.
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Pursuant to Rule 7001(1),2 the Trustee comenced this
adversary proceedi ng seeking a determ nation that Debtor's
interests in the Life Insurance Trust and the WII are
property of the estate under 8 541 and for turnover under 8§
542. The Trustee maintains that Debtor's interests in the
Life Insurance Trust and the WII, specifically the Famly
Trust, even if they are contingent, are property of the
bankruptcy estate under 8 541. Debtor's interests, according
to the Trustee, are not subject to any applicable
nonbankruptcy law transfer restrictions. See 11 U S.C. 8§
541(c)(2) (1994). Debtor, in turn, asserts that her interests
are contingent and restricted fromtransfer by virtue of the
spendthrift nature of the Life Insurance Trust and the
spendthrift provision in the WII| and, therefore, properly
excl udabl e fromthe bankruptcy estate under 8 541(c)(2). The
parties agreed to submt this adversary proceeding to the
court on the papers, mainly, the parties' trial menoranda and
reply briefs, Stipulation, and copies of the Life Insurance
Trust and the WIIl, as there were no witnesses or other

testinmony to be presented.

SRul e 7001(1) provides in relevant part that “a proceeding
to recover noney or property, other than a proceeding to
conpel the debtor to deliver property to the trustee” is an
adversary proceeding. Fed. R Bankr. P. 7001(1).
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Hel d died testate on October 5, 1999. Held is survived
by his wife, Joan Held (“wife”), who was born on Novenber 8,
1938, and six children, one of whomis Debtor. All of the
children who are beneficiaries under the Life Insurance Trust
or the WIIl attained thirty years of age prior to the petition

filing date.

A. The Life I nsurance Trust

Held created the Life Insurance Trust on April 1, 1994,
at which time a trustee was appointed. The Life Insurance
Trust corpus consisted of |ife insurance and other insurance
policies contributed by Held alone. The trustee was
subsequently named beneficiary of those policies and given
certain rights and powers to maintain those policies and to
distribute their proceeds. As of August 22, 2000, the Life
| nsurance Trust assets were worth an estimated $718, 143.

CGenerally speaking, the Life Insurance Trust contains
three types of provisions: (1) those which govern
distributions to Held's wife, the primary beneficiary; (2)

t hose which govern distributions to Held's children, including
Debtor; and (3) those detailing adm nistration of the trust
and the trustee's duties and powers. During Held's lifetine,

pursuant to Paragraph 3, the trustee has the power to



di stribute income and principal fromthe trust to Held's wife
for her mai ntenance and support. See Life Insurance Trust ¢
3.2. That sane provision also enables the trustee to make
simlar paynments fromnet incone to Held's children during
Held' s lifetine. See Life Insurance Trust § 3.3. G ven

Hel d's death in October 1999, these provisions are no |onger
operabl e or rel evant.

The provisions nost relevant to the resolution of this
adversary proceeding are those governing distributions after
Hel d's death because they set forth the rights and interests
Debt or possessed on the petition filing date. Upon Held's
death, the trustee is to pay to Held's wife the net incone
fromthe trust at |east annually during her lifetime. See
Life Insurance Trust § 5.1.1. In addition, the trustee, at
its discretion, has the ability to nmake periodic paynents out
of trust principal to provide for Held's wife's support and
mai nt enance under certain circunstances. See Life Insurance
Trust § 5.1.2.

Upon the death of Held's wife, the trust provides that
the trustee shall nmake certain distributions to Held's
chi |l dren:

The net inconme fromthe trust shall be paid to one or

nmore of my children in such anounts and proportions as

the Trustee deens advi sable. Any inconme not so paid
shal | be accumul ated and added to principal.
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Life Insurance Trust § 5.2.1. This provision makes clear that
the anount to be distributed to Held's children is commtted
to the trustee's discretion; however, it does not place any
qualifications or limtations on the purpose or uses of the
distributions. 1In addition, the trustee nay nmake certain

ot her distributions of principal to Held's children upon the
death of Held's wife:

The Trustee may pay to or apply directly for the benefit
of the [sic] any of Trustor's children such suns fromthe
principal of the trust as the Trustee deens necessary or
advi sable to provide for the child' s proper care,

support, medical and surgical attention, education and
wel f are.

Life Insurance Trust § 5.2.2. This provision is very l[imted
in scope and is the only provision which specifies for what
pur poses the trustee nmay nake such principal distributions to
Hel d' s chil dren.

By contrast, Paragraph 5.2.3 broadly and unequivocally
states that the trustee is to distribute the remaining trust
assets to Held' s children upon the death of Held' s w fe:

At such tine as the youngest living child has attained
the age of 25 years, the remaining trust assets will be
di stributed in equal shares anong nmy children as foll ows:
To nmy son, Kenneth Janmes Held, one-half of his share of
the trust assets shall be distributed to him The
remai ni ng one-half shall be retained in trust by the
Trustee until he is thirty (30) years of age, at which
time the balance of his share shall be distributed to
him The Trustee shall pay the income to himin periodic
install ments, but at |east annually. No principal shall
be distributed during the termof the trust in this
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paragraph. To the remni nder of my children, each child's
share shall be distributed.

Life Insurance Trust § 5.2.3. Oher than the timng
restrictions on the distribution to Kenneth, this provision
does not place any restrictions on how or for what purpose
such distributions are to be made, nor does it suggest that
the trustee could refuse to distribute the trust assets to
Hel d's children for any reason, including protecting a child's
share fromhis or her creditors. See Life Insurance Trust ¢
5.2.3.1. If one of Held's children dies before he or she
receives conplete distribution, the trustee is to distribute
the remaining share to that child' s issue by right of
representation or, if no issue, to heirs at |aw subject to
certain conditions detailed in Paragraph 5.3. See Life

| nsurance Trust § 5.2.3.2. Again, however, this provision
contains no limtations on the purpose for which the
distribution is nmade or used.

The remai ning provisions of the Life Insurance Trust
address adm nistration of the trust and set forth the
trustee's powers. Several provisions, for exanple, nmake clear
that the Life Insurance Trust is irrevocable and that Held has
no interest in or control over the trust assets, nor will any
portion of the trust corpus revert to Held or be used to

satisfy any of his obligations. See Life Insurance Trust {f



6, 7. Paragraph 8 provides that any beneficiary of the trust,
including Held's wife or children, has the right to w thdraw
contributions to the trust in very limted circunmstances. See
Life Insurance Trust Y 8. Several provisions address trustee
conpensati on and appoi ntnent of a successor trustee by the
adult income beneficiaries. See Life Insurance Trust T 10,
11. Paragraph 12 grants the “independent trustee”
di scretionary power of term nation:
The i ndependent trustee may termi nate any trust, whenever
such term nation is deened advi sable by such trustee, by
distributing the assets to ny spouse, if ny spouse is
then a beneficiary of the trust, or if my spouse is not a
beneficiary, to the beneficiary to whomincone my then
be distri buted.
Life Insurance Trust § 12. Wile this provision suggests that
the distribution amount a beneficiary may receive is
contingent, it does not, contrary to Debtor's assertion,
suggest that such distributions would in any way be shi el ded
fromthe beneficiary's creditors. Paragraph 18 provides that
t he trust docunent “shall be governed by the laws of the State
of M nnesota.” Life Insurance Trust { 18.
Paragraph 9 details the powers of the trustee. See Life
I nsurance Trust § 9. The trustee can retain assets “for as
long as [it deens] advisable, even if [it is] personally
interested in the assets or their retention results in a |ack

of diversification.” Life Insurance Trust  9.1. The trustee
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can “invest and reinvest in any assets [it deens] advisable.”
Life Insurance Trust ¥ 9.3. In addition, the trustee may
“hol d securities or other assets in [its] own nanme[], with or
wi t hout disclosure of fiduciary capacity, or in the nane of a
nom nee, or in bearer form” Life Insurance Trust T 9.4. All
of these trustee powers provisions contain boilerplate

| anguage giving the trustee w de discretion in managing the
trust assets. They are, however, wholly devoid of

i nstructions about how, when, or for what purpose the trustee
nmust distribute those assets.

Overall, the Life Insurance Trust manifests Held s intent
to treat his wife and children differently at different tines.
During his lifetime, Held gives the trustee the power to make
certain limted distributions for specific purposes to Held's
children who were, at the time, younger and financially
dependent. Upon his death, with respect to his wife, the
trust admttedly contains spendthrift-like provisions which
make clear that distributions of principal and incone are to
be made for her mmi ntenance and support. However, the trust
does not contain simlar provisions restricting the purpose
and use of the distributions to Held's children upon the death
of his wife. Rather, the trust provisions explicitly instruct

the trustee to distribute the remaining assets in equal



ampunts without any other limtations to the children who, by
this time, are older and no |longer financially dependent.

This remai nder interest to which Debtor is entitled under the
provi sions of the Life Insurance Trust upon her nother's death
is the interest the Trustee seeks to include as property of
the estate.

B. The W

Hel d executed the “Last WIIl and Testanment of Thomas A.
Held” (“WII1”) on January 6, 1986. Held died testate on
October 5, 1999. The WIIl is currently being probated in the
M nnesota State District Court in Stearns County.

Article 1ll of the WII provides that, if Held s spouse
survives him “the residue of ny estate shall be divided into
a Marital Trust and a Famly Trust.” WIIl Article Ill.A  The
Marital Trust provides Held' s wife inconme during her lifetinme
and allows her to invade the principal. See WIIl Articles
IV.B, IV.C. The Marital Trust also gives Held' s wife the
right to designate in her will how the undistributed incone
fromthat trust should be distributed. See WII Article IV.D.
Any remai ning assets pour over into the Famly Trust and are
to be adm nistered as if they had originally been part of such
trust. See WIIl Article I'V.F.

Article V of the WII governs the adnm nistration of the
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Fam |y Trust. That Article is divided into two sections, one
of which addresses adm nistration during Held's wife's
lifetinme, the other, adm nistration upon her death. Article
V. A provides that Held's wife is to receive at |east annual
net income distributions during her lifetime, as well as
princi pal payments necessary for her mintenance and support.
See WIIl Article V.A. In addition, while Held s wife is
alive, the trustee “may distribute to any child of m ne under
age twenty-two (22) such portions of the principal of the
Fam |y Trust as the independent trustee deens advi sable for
the child' s health, education, support, and mai ntenance.”
WII Article V. A 3.

Article V.B governs distributions upon the death of
Held's wife. The trustee is authorized to nake discretionary
di stributions fromnet incone to Held's descendants. See WII
Article V.B.1. 1In addition, the trustee has discretion to
make payments from principal to Held's children for the
limted purpose of providing for their support and only until
they reach twenty-five years of age. See WII| Article V.B
In that Article, Held nmakes clear that his purpose in creating
the Fam |y Trust was to provide for “the support, maintenance,
health care and education of each of ny financially dependent

children who survive me” and instructs the trustee to keep
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this purpose in mnd “[i]n authorizing discretionary
distributions.” WII Article V.B.4.

Once all of Held' s living children have reached twenty-
five years of age and are presuned to be no longer financially
dependent, the remaining Fam |y Trust assets are to be
distributed in equal shares anong Held's children:

3. VWhen no living child is under twenty-five (25),
the remaining trust assets wll be distributed
in equal shares anong nmy children as foll ows:

3. 1. To ny son, Kenneth Janes Held, one-half (%)
of his share of the trust assets shall be
distributed to him The remaining one-half
(¥ shall be retained in trust by the
trustee until he is thirty (30) years of
age, at which time the bal ance of his share
shall be distributed to him The trust
shall pay the inconme to himin periodic
install ments, but at |east annually. No
principal shall be distributed to him
during the termof the trust.

3. 2. To the remai nder of ny children, each
child' s share shall be distributed.

WIIl Article V.B.3. Wiile there are certain age restrictions
on di sbursenments to his son Kenneth, Held placed no
restrictions, age or otherwi se, on distributions to the other
children. See WII Article V.B.3. If one of Held' s children
predeceases him that child' s share is to go to that child's

i ssue by right of representation. See WII Article V.B.3.3.

I n other words, upon the death of their nother and the
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attai nment of a certain age, Held's children receive the
remai nder interest and assets in the Fam |y Trust w thout
[imtation.

Article VII of the WIIl sets forth the powers of the
trustee and personal representative. Held' s personal
representative and the trustee have w de-rangi ng powers to
retain certain assets; to borrow noney; to allocate receipts
and di sbursenments between principal and income; and to invest
and reinvest assets. See WII Article VI.B. As in the Life
| nsurance Trust, however, these powers do not go to when, how
much, or for what purpose a trustee nmust distribute assets
under the Famly Trust. Indeed, the only trustee power which
touches on distributions states that the trustee is “to nmake
all payments of income or principal authorized hereunder
directly to the beneficiary or for the beneficiary's
benefit[.]” See WII Article VII.B.?9.

Article VIII contains general governing provisions.
Specifically, Article VIII.C 4 contains the foll ow ng | anguage
desi gnated as “Spendthrift Provisions”:

Nei t her principal or income of any trust nor any

beneficiary's interest therein shall be subject to

al i enati on, assignnent, encunbrance or anticipation by

t he beneficiary, to garnishnent, attachnment, execution or

bankruptcy proceedings, to clainms for alinmny or support

or any other clainms of any creditor or other person

agai nst the beneficiary or to any other transfer,

voluntary or involuntary, by or from any beneficiary;
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provi ded that the foregoing shall not restrict the
exerci se of any testanentary power of appointnment and
t hat any principal distributable to any beneficiary by
reason of having attained a specific age shall be fully
al i enabl e by such beneficiary after attaining such age.
WII Article VIII.C. 4. This looks like a fairly typical
spendthrift provision but for the inportant additional clause
whi ch gives each beneficiary a right to alienate his or
i nterest upon reaching a certain age. Based on this so-called
spendthrift provision, given that all of Held' s children,
i ncludi ng Debtor, are at least thirty years old, and were so
as of the petition filing date, the remai nder interest each
will receive upon their nmother's death is alienable and,
therefore, reachable by or assignable to creditors. This
l[imted remai nder interest to which Debtor is entitled upon

her nmbther's death is the interest the Trustee seeks to

i nclude as property of the estate.

CONCLUSI ONS OF LAW

A. Statutory Provisions, Procedural Posture, and
Standard for Sunmmary Judgnment

Pursuant to Federal Rule of Bankruptcy Procedure 7001(1),*

“Rul e 7001(1) provides in relevant part: “The foll ow ng

are adversary proceedings: ... (1) a proceeding to recover
noney or property, other than a proceeding to conpel the
debtor to deliver property to the trustee... .” Fed. R

Bankr. P. 7001(1).
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the Trustee commenced this adversary proceedi ng agai nst the
Debtor to determ ne whether Debtor's interests as set forth in
the trust and testanentary instrunments of her late father are
property of the estate under § 541 and, if appropriate, for
turnover under 8§ 542. See 11 U.S.C. 88 541, 542 (1994). This
adversary proceeding is now before the court on the parties’
trial menoranda and Stipulation. As the parties have provided
a stipulation of material facts and resolution of this
adversary proceedi ng hinges on interpretation of Held s trust
and testanentary instrunments, the court finds that summary
judgnment is procedurally appropriate.

Summary judgnment is governed by Federal Rule of Civil
Procedure 56, which is made applicable to this adversary
proceedi ng by Federal Rule of Bankruptcy Procedure 7056. Rule
56 provides in relevant part:

The judgnent sought shall be rendered forthwith if

t he pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together

with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the

nmoving party is entitled to judgnment as a matter of

I aw.

Fed. R Civ. P. 56(c). The noving party on sumrary judgment
bears the initial burden of showing that there is an absence

of evidence to support the nonnoving party's case. See

Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). |If the
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nmoving party is the plaintiff, it carries the additional
burden of presenting evidence that establishes all of the

el ements of the claim See id. at 325; see also United

Mortgage Corp. v. Mathern (In re Mathern), 137 B.R 311, 314

(Bankr. D. Mnn. 1992), aff'd, 141 B.R 667 (D. Mnn. 1992).
When the noving party has net its burden of production under
Rul e 56(c), the burden then shifts to the nonnoving party to
produce evidence that would support a finding in its favor.

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 586 (1986). This responsive evidence nust be
probative, and nmust “do nore than sinmply show that there is
sone net aphysical doubt as to the material fact.” 1d. |If the
nonmovi ng party fails to come forward with specific facts
showi ng that there is a genuine issue for trial, summary

judgnment is appropriate. See id. at 587; see also Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 249-51 (1986).

I n wei ghing the evidence, the court may address whet her

the respondent’s theory on the facts is “inplausible.” Mller

v. Pulos (In re Pulos), 168 B.R 682, 689 (Bankr. D. M nn.

1994) (citing Street v. J.C. Bradford & Co., 886 F.2d 1472,

1480 (6th Cir. 1989)). The court may al so gauge the
reasonabl eness of conpeting inferences asserted on the sane

basic evidence. 1d. (citing Barnes v. Arden Mayfair, lInc.,
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759 F.2d 676, 681 (9th Cir. 1985); United Mrtgage Co. V.

Mat hern (In re Mathern), 137 B.R 311, 322 (Bankr. D. M nn.

1992), aff’'d, 141 B.R 667 (D. Mnn. 1992)). The

reasonabl eness of asserted inferences is neasured agai nst the
viability of the legal theory which they are asserted to
support, and is also controlled by the weight and probity of

t he evidence advanced to support them 1d. (citing Mathern,
137 B.R at 322-33). The ultimte question is whether
reasonabl e nmnds could differ as to the factual interpretation
of the evidence on record. [d. (citing Mathern, 137 B.R at
323). Thus, in sone instances, a court may rely on inferences
to grant a notion for summary judgnment, even where subjective
intent is an issue. 1d. (citing Mathern, 137 B.R at 322;
Street, 886 F.2d at 1480).

B. Debtor's Interests Under the Life |Insurance Trust
and the WIIl Are Property of the Estate

The Trustee argues that Debtor's interests in the Life
| nsurance Trust-that portion of the remai nder of the trust
assets to which Debtor is entitled upon her nother's deat h—-and
the WIIl-the remainder interest in the Famly Trust which
Debtor will receive upon her nother's death-are property of
the estate under 8 541(a)(1l). Specifically, the Trustee
mai ntai ns that property of the estate is broadly defined and
reaches even contingent or equitable interests such as those
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Debt or now hol ds.

In response, Debtor asserts that these interests are not
property of the estate for two reasons. Debtor first
mai ntains that these interests are contingent on Debtor's
not her predeceasi ng Debtor and that property of the estate
does not include such contingent interests. Debtor also
argues that these interests are subject to certain
restrictions on transfer and, therefore, excludable from
property of the estate under 8 541(c)(2).

Property of the estate includes “all |egal or equitable
interests of the debtor in property as of the comencenment of
the case.” 11 U.S.C. 8 541(a)(1) (1994). Section 541
“defines 'property of the estate' broadly to include all of
the debtor's interests, both |l egal and equitable.” Potter V.

Drewes (In re Potter), 228 B.R 422, 423 (B.A.P. 8th Cir.

1999) (citing Matter of Yonikus, 996 F.2d 866, 869 (7th Cir.

1993) (citing United States v. Whiting Pools, Inc., 462 U.S.

198, 204-05 nn.8, 9 (1983)). See generally In re Swanson, 873

F.2d 1121, 1122 (8th Cir. 1989) (noting that 8 541 is broadly-
worded to enconpass all kinds of interests). Contrary to
Debtor's argunent, 8§ 541 al so reaches contingent interests.

See In re Potter, 228 B.R at 424 (citing ILn re Neuton, 922

F.2d 1379, 1382-83 (9th Cir. 1990); see also In re Hejco,
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Inc., 87 B.R 80, 83 (Bankr. D. Neb. 1988) (“At the time the
bankruptcy petition was filed, property of the estate under 8§
541 included the debtor's present |easehold estate and
debtor's contingent future interest in the | eased prem ses.”).
Courts have found contingent remainder interests in trusts and
wills simlar to those to which Debtor is entitled under the
Life I nsurance Trust and the WII| upon surviving her nother to

be property of the estate. See generally In re Anderson, 128

B.R 850, 853 (D.R I. 1991) (suggesting that property of the
estate is broad in scope, reaching future, contingent,
derivative, or otherw se speculative interests) (citations

omtted)); In re Neuton, 922 F.2d 1379, 1382 (9th Cir.

1990) (finding that debtor's interest in trust which was
conditi oned on debtor surviving the grantor was property of

the estate); In re Weddle, 43 B.R 415, 416 (Bankr. WD. Va.

1984) (finding that property of the estate “nost definitely”
i ncludes renmmi nder interests).

Debt or nevertheless cites three cases for the proposition
t hat non-vested, contingent interests are not property of the

est at e. See In re Arney, 35 B.R 668 (Bankr. N.D. 1Il. 1983);

In re Hannegan, 155 B.R 209 (Bankr. E.D. Mo. 1993); In re

Baydush, 171 B.R 953 (E.D. Va. 1994). These cases, as the

Trustee correctly points out, are readily distinguishable from
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Debtor's case. In each of those cases, the court found that
an explicit spendthrift provision in a will or trust excluded
the debtor's interest fromthe bankruptcy estate. See In re
Arney, 35 B.R at 672 (finding that spendthrift provision in
wi |l excluded debtor's interest fromthe bankruptcy estate);

In re Hannegan, 155 B.R at 214 (stating that will contained

spendthrift provision which, under M ssouri |aw, operated to
excl uded debtor's contingent remai nder interest fromthe

bankruptcy estate); In re Baydush, 171 B.R at 958 (hol ding

that trust was spendthrift trust, provisions of which required
that debtor's interest be excluded fromthe bankruptcy estate
under 8§ 541(c)(2)). Contrary to Debtor's assertion, these
cases do not hold that reminder interests and other
contingent interests are not property of the estate. Indeed,

inln re Arney, the court noted that, having found that the

spendthrift provision in a will operated to exclude debtor's
interest fromthe bankruptcy estate, it did not have to reach
the i ssue of whether such an interest would otherw se be

property of the estate under § 541(a)(1l). See In re Arney, 35

B.R at 672. |, therefore, reject Debtor's argunment and find
that 8 541 is sufficiently broad in scope to reach contingent
remai nder interests |ike those Debtor presently holds, |eaving

only the issue of whether such interests are excludable from
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t he bankruptcy estate by operation of applicabl e nonbankruptcy
| aw restrictions on transfer under 8§ 541(c)(2).
Section 541(c) provides:

(1) Except as provided in paragraph (2) of this
subsection, an interest of the debtor in property becones
property of the estate under (a)(1l), (a)(2), or (a)(5) of
this section notw thstandi ng any provision in an
agreenent, transfer instrunent, or applicable
nonbankruptcy | aw
(A) that restricts or conditions transfer of such
interest by the debtor; or
(B) that is conditioned on the insolvency or
financial condition of the debtor, on the
commencenent of a case under this title, or on the
appoi nt nent of or taking possession by a trustee in
a case under this title or a custodi an before such
commencenent and that effects or gives an option to
effect a forfeiture, nodification, or term nation of
the debtor's interest in property.
(2) Arestriction on the transfer of a beneficial
interest of the debtor in a trust that is enforceable
under applicabl e nonbankruptcy law is enforceable in a
case under this title.

11 U.S.C. 8 541(c) (1994). Under 8§ 541(c)(2), a “debtor's
interest in a trust is excluded fromthe estate if it is
restricted fromtransfer under applicable nonbankruptcy |aw.”

Drewes v. Schonteich, 31 F.3d 674, 676 (8th Cir. 1994). See

In re Potter, 228 B.R at 424 (“Unless there is a valid

spendthrift provision which exclude's [sic] the debtor's trust
interest pursuant to Section 541(c)(2), 'every right of the
debt or under the trust becones property of the estate.'”
(citing Collier on Bankruptcy 8§ 541.11[6][a] (15th rev. ed.
1998)). The court may |l ook to federal or state nonbankruptcy

21



| aw to determ ne whether the property in trust is excludable.

See Drewes, 31 F.3d at 676 (citing Patterson v. Shunmate, 504

U.S. 753, 758 (1992)). In this case, because the docunents
indicate that the various trusts are governed by M nnesota | aw
and because they are adm nistered in Mnnesota, the court nust
| ook to M nnesota |law to construe the Life Insurance Trust and
the trusts under the WII to determ ne whether they contain
spendthrift provisions which constitute valid restrictions on

transfer. See Schwen v. Ranette (In re Schwen), 240 B.R. 754,

757 (Bankr. D. M nn. 1999) (“Accordingly, because the trust
was established and is adm nistered in Florida, | nust |ook to
Florida law to determ ne whether the spendthrift provision is
a valid restriction on transfer so as to exclude the trust
fromPlaintiff's bankruptcy estate.”).

Under M nnesota |aw, the “general rule” is that “the
interest of a beneficiary in a trust is assignable, my be
reached by creditors, and is subject to attachnent in the
absence of statutory provision or of provisions in the trust

instrunent providing otherwise.” |In re Multon's Estate, 46

N. W2d 667, 671 (Mnn. 1951). Spendthrift trusts fall wthin
the exception in the latter part of this general rule. A

“spendthrift trust is a trust in which the power of alienation

has been suspended.” Morrison v. Doyle, 582 N.W2d 237, 240

22



(Mnn. 1998) (citing In re Muulton's Estate, 46 N. W 2d 667,

670 (M nn. 1951)). See generally Sanpbre v. Graham (In re

Graham, 726 F.2d 1268, 1271 (8th Cir. 1984) (“In general
terms, a spendthrift trust is one in which the right of the
beneficiary to future payments of income or capital cannot be
voluntarily transferred by the beneficiary or reached by his

or her creditors.”), overruled on other grounds by Patterson

v. Shumate, 504 U.S. 753 (1992). Spendthrift trusts are

recogni zed and enforced “on the theory that the owner of
property, in the free exercise of his will in disposing of it,
may secure such benefits to the objects of his bounty as he
sees fit and may, if he so desires, |limt its benefits to
persons of his choice, who part with nothing in return, to the

exclusion of creditors and others.” |1n re Multon's Estate,

46 N.W2d at 670. See In re MlLlaughlin, 361 N.W2d 43, 45

(Mnn. 1985) (stating that “[t]his court has |ong recognized
the validity of spendthrift provisions”). To create a
spendthrift trust, “the trust agreenment nust sinply include a
spendthrift clause.” Morrison, 582 N.W2d at 240. A
spendthrift clause nmakes clear that a beneficiary's interest
under the trust is not alienable or otherw se attachabl e by

creditors. See, e.qg., Mrrison, 582 NW2d at 240 (citing as

an exanple the spendthrift clause set forth in In re
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McLaughlin, 361 N.W2d 43, 45 (Mnn. 1985)).

M nnesota courts have, however, “also provided the asset
protections afforded in a spendthrift trust when the trust
agreenment did not include an express spendthrift provision.”

Morrison, 582 N.W2d at 240-41 (citing In re Muwulton's Estate,

46 N.W2d at 675-76; First Nat'l Bank v. O ufson, 232 N. W

337, 338 (M nn. 1930)). Put another way, “it is enough that
the settlor manifest an intent to restrain alienation.”

Drewes v. Schonteich, 31 F.3d 674, 677 (8th Cir. 1994). See

generally In re Muulton's Estate, 46 N.W2d at 670 (“No
particular formof words is necessary to create a spendthrift
trust. It is sufficient if by the terns of the trust the
settlor manifests an intention to inpose the restrictions

common to such trust.”); Jones v. Harrison, 7 F.2d 461, 464

(8th Cir. 1925) (“It is now well established that no
particular formof words is necessary to create the
restriction. Nor is it necessary that the restriction be
expressed directly in the | anguage of the will. On the other
hand, courts |look at all of the provisions of the will, and
the circunstances under which it was made, including the
condition of the beneficiary, and, if the intent to restrict
is reasonably plain froma consideration of all these

features, courts will give effect to that intent.” (citations
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omtted)). Though M nnesota case | aw does not explicitly
spell out the requisites for a spendthrift trust, courts have
“contenpl ated that the settlor of a spendthrift trust cannot
be the beneficiary and that the beneficiary cannot have

control or dom nion over the corpus.” Drewes v. Schonteich,

31 F.3d at 677 (citing In re Muulton's Estate, 46 N W 2d at

670-71; In re Swanson, 873 F.2d at 1123).

Where the trust agreenent does not contain a specific
spendthrift clause, the court |ooks to the settlor's intent as
evi denced by the | anguage used in the trust agreenent. See

Morrison, 582 N.W2d at 241 (citing In re Muwulton's Estate, 46

N.W2d at 672); In re Multon's Estate, 46 NNW at 669 (“In

that determ nation we are to be guided by the well-known
principle that the entire instrument nust be considered,

"ai ded by the surrounding circumstances, due weight given to
all its |anguage, with sone meaning being given, if possible,
to all parts, expressions and words used, discarding and

di sregarding no parts as neaningless, if any neaning can be
given them consistently with the rest of the instrunent."'”

(citations omtted)); In re Tuthill's WIIl, 76 N.W2d 499, 502

(Mnn. 1956) (“'The cardinal rule of construction, to which
all others nust bend, is that the intention of the testator,

as expressed in the | anguage used in the will, shall prevail,
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if it is not inconsistent with the rules of law. Such
intention is to be gathered from everything contained within
the four corners of the will, read in the light of the

surroundi ng circunstances.'” (quoting In re Ordean's WIIl, 261

N.W 706, 708 (M nn. 1935) (citation omitted)); MNff v.

O nsted County Welfare Dep't, 176 N.W2d 888, 891 (M nn. 1970)

(same).

1. The Life Insurance Trust

The Life Insurance Trust does not contain an explicit
spendthrift clause. Thus, applying the framework di scussed
above, the court nust exam ne the provisions of the trust
agreenment itself to determ ne whether Held manifested an
intent to create a spendthrift trust. Relying on the line of
M nnesota cases defining inplied spendthrift trusts, Debtor
suggests that Held placed sufficient restraints on alienation
of Debtor's interest and intended to protect that interest
fromcreditors, pointing to, inter alia, the Life Insurance
Trust provision which allows the trustee to apply principal
for the limted purpose of providing for the education and
mai nt enance of Held's children. In particular, Debtor equates
her interest under the Life Insurance Trust w th other

beneficiaries' entitlenents to lifetime incone, purpose-
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restricted distributions, and other such interests which

M nnesota courts have traditionally protected fromthe reach
of creditors via an inplied spendthrift trust. See, e.qg.,

A ufson, 232 NNW at 338-39 (finding testator intended to
protect lifetime income streamto beneficiary fromcreditor);

In re Moulton's Estate, 46 N.W2d at 668, 675 (inposing

inplied spendthrift trust to shield net incone distributions
for support and education to grandson while he was under
twenty-one); Morrison, 582 N.W2d at 240 (finding that
instructions to trustee to “'pay the income and such anmounts
of the principal as the [t]rustee in its discretion nay
determ ne for the beneficiary's education, support, health,
and mai ntenance' ... represent the kind of ascertainable
standards that are sufficient to guide the actions of the
beneficiary and agai nst which his conduct can be neasured”).
Debtor's reliance on this |line of cases is, however,
m spl aced on several grounds. In inposing spendthrift trusts,
whet her inplied or explicit, the courts in all of those cases
| ooked to and relied on manifestations of the testator's
intent outside of the four corners of the trust docunent
itself. For exanple, in Mrrison, the court inposed a
spendthrift trust, relying heavily, if not exclusively, on the

testinmony of the will preparer who stated that the settlor
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expressly intended to disinherit her son to protect his share

of the estate fromhis creditors. See Morrison, 582 N . W2d at

241. Simlarly, in OQufson, the court commented that
surroundi ng events and circunstances manifested the grantor's
intent to shield the beneficiary's assets from her husband.

See O ufson, 232 NNW at 337-38. By contrast, in this case,

as set forth in the Stipulation, the parties agree there are
no outside events or facts or independent w tnesses which
indicate an intent on Held's part to create a spendthrift
trust through either the Life Insurance Trust or his WII.
Rat her, the only relevant indicia of Held's intent are the
trust docunents thensel ves.

The case | aw Debtor cites is distinguishable on another

ground. The interests the courts protected in In re Multon's

Estate, d ufson, and Mirrison were the beneficiaries' |imted

rights to income for specific purposes. The grandson in In re

Moulton's Estate was entitled to net incone distributions for

his welfare while he was under twenty-one, just as the
beneficiary in Oufson was entitled to income for her support

during her lifetinme. See, e.qg., Inre Multon's Estate, 46

N. W2d at 668; O ufson, 232 N.W at 338. Here, however, given
the factual circunstances, the only interest to which Debtor

will be entitled, and the interest which the Trustee now
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properly seeks as property of the estate, is an outright
di stribution of a portion of the remainder in the Life
| nsurance Trust corpus itself.

More inportantly, the [anguage of the Life Insurance
Trust makes clear that Held did not intend to create a
spendthrift trust as to his children, specifically Debtor.
Certain provisions governing distributions to his wife both
during his lifetime and after his death arguably suggest he
may have intended to protect some interests fromcreditors
during certain tinme periods, as do the provisions allow ng his
children to invade the trust principal for limted purposes
whil e they are under twenty-five. However, as set forth in
Paragraph 5.2.3, Held's intent that, upon his w fe's death,
his children, including Debtor, take the remai nder interest in
the Life Insurance Trust free and clear of any restrictions on
alienation is equally clear. Paragraph 5.2.3. explicitly
requires the trustee to distribute the remaining principal to
Hel d's children upon the death of Held' s wife and once they
have all reached twenty-five. This provision contains no
[imtations on the purpose or nature of the distribution and
does not give the trustee any | eeway to refuse to distribute
any child' s share for any reason. G ven that all of the

children reached thirty years of age prior to the petition
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date and that Debtor will nost likely outlive her nother,
Debtor will collect her portion of the remainder upon her
not her's death sans restraints on alienation. Therefore, |
find that Held did not intend to create a spendthrift trust;
rather, he intended that his children take the remai nder
interest in the Life Insurance Trust without limtation. As
such, the remai nder interest to which Debtor is entitled upon
the death of her nother, not being subject to any restrictions
on transfer under 8 541(c)(2), is property of the estate.
Sunmary judgnment will be entered in favor of the Trustee as to
Debtor's interest in the Life Insurance Trust.

2. The W

Unlike the Life Insurance Trust, the WIIl contains a
cl ause | abel ed “Spendthrift Provisions.” Debtor maintains
that this spendthrift clause makes the Fanmily Trust under the
WIIl a spendthrift trust, thereby entitling Debtor to exclude
fromproperty of the estate her interest under that trust. To
support her position, Debtor relies on case |aw which suggests
that the only requisite for creation of a spendthrift trust is

a spendthrift clause. See, e.qg., Mrrison, 582 N.W2d at 240

(“Generally, to create a spendthrift trust, the trust
agreenent nust sinply include a spendthrift clause.”). Debtor

al so suggests that the spendthrift clause in the WIIl | ooks
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|i ke spendthrift clauses M nnesota courts have deened

enf or ceabl e. See, e.d., In re MLaughlin, 361 N.W2d 43, 45

(Mnn. 1985). Finally, in a rather strained interpretation,
Debt or suggests that the spendthrift clause in the WII wholly
restrains Debtor's right to alienate her interest.
Specifically, Debtor argues that provisions allow ng Debtor to
assign her interest by virtue of having attained a specific
age will never be operable. Because Debtor has reached a
certain age and because her mother is still alive, Debtor
asserts that any interest she receives under the WIIl will be
a result of the death of her nother, not Debtor's attainment
of a certain age.

I n response, the Trustee argues that the spendthrift
clause in the WII is not really a spendthrift clause at all
because it contains additional |anguage explicitly allow ng
beneficiaries to assign and alienate their interests.
Alternatively, the Trustee argues that the spendthrift
provision in the WIIl has no application to Debtor or her
interest. The provision restricting alienation of Debtor's
interest is no |onger operable because she has attai ned
twenty-five years of age. |In other words, once Debtor
receives her interest under the WII| upon the death of her

not her, she can freely transfer or assign that interest.
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The case | aw and the | anguage of the WII itself support
the Trustee's interpretation. Applying the case |aw, under
Article V, Held's wife receives incone and, in certain
ci rcunmst ances, principal during her lifetinme. Under that sane
provision, during his wife's |ifetime, any of Held' s children
who are under the age of twenty-two are also entitled to
receive “such portions of the principal of the Fam |y Trust as
t he i ndependent trustee deenms advisable for the child's
heal t h, education, support and maintenance.” WII Article
V.A. 3. Upon the death of Held' s wife, however, as in the Life
| nsurance Trust, Held's children, once they all reach twenty-
five years of age, are entitled to the remainder interest in
the Fam |y Trust, which also includes any assets poured over
fromthe Marital Trust, without limtation. See WII Article
V. B. 3.

Debtor disputes this result and suggests that Held placed
certain limtations on the distributions as set forth in
Article V.B.4. That provision states:

I n aut horizing discretionary distributions, the

i ndependent trustee shall consider the follow ng: My

primary purposes in creating this trust are to insure

adequat e provisions during the continuance of the trust
for the support, maintenance, health care and education
of each of ny financially dependent children who survive

ne.

WIIl Article V.B.4. These limtations apply only to
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“di scretionary distributions.” The distribution of the

remai nder of the trust assets is not discretionary as Article
V.B.4 states that “the remaining trust assets will be

di stributed” when Held's wife dies and all of the children
reach twenty-five. Moreover, this provision nakes clear
Held's intent to provide support and mai ntenance for his
financially dependent children. G ven that Held' s children
are all at least thirty years of age, they are no |onger
financially dependent, thereby nmaking this additional
limtation equally inapplicable.

Debtor further maintains that transfer or assignability
of her interest is limted by the spendthrift provision in
Article VIIl of the WII. That provision provides:

Nei t her principal or income of any trust nor any

beneficiary's interest therein shall be subject to

al i enation, assignnent, encunbrance or anticipation by

t he beneficiary, to garnishnent, attachnment, execution or

bankruptcy proceedings, to clains for alinony or support

or any other clainms of any creditor or other person

agai nst the beneficiary or to any other transfer,

voluntary or involuntary, by or from any beneficiary;

provi ded that the foregoing shall not restrict the
exerci se of any testanentary power of appointnment and
that any principal distributable to any beneficiary by
having attained a specific age shall be fully alienable
by such beneficiary after attaining such age.

WIIlI Article VIII.C. 4. As Debtor correctly points out, this

provi sion contains the standard spendthrift |anguage. Cf.

Morrison, 582 N.W2d at 240 (“Neither the principal nor incone
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of any trust nor any beneficiary's interest therein, while
undi stributed in fact, shall be subject to alienation,

assi gnnment, encunbrance, appointment or anticipation by the
beneficiary, nor to garnishment, attachnent, execution or
bankrupt cy proceedi ngs, nor to any clains for alinony or
support or any other clainms of any creditor or other person
agai nst the beneficiary, nor to any other transfer, voluntary
or involuntary, fromthe beneficiary.” (quoting In re

McLaughlin, 361 N.W2d at 45)). However, unlike other

spendthrift clauses, this spendthrift provision contains a
caveat or addendum that severely limts, alnost destroys, its
operation. By stating that “any principal distributable to
any beneficiary by reason of having attained a specific age
shall be fully alienable by such beneficiary after attaining

such age,” the latter part of the spendthrift provision all ows
Debtor to alienate her interest under the Fam |y Trust.
Specifically, the interest Debtor will receive upon her

not her's death as a result of all of the children being at

| east twenty-five years of age, which is the interest the
Trustee seeks as property of the estate, is alienable and not
ot herwi se covered by the spendthrift provision.

As the Trustee correctly points out, Debtor's readi ng of

the spendthrift clause makes little sense. Debtor suggests
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that it is the death of Held' s wife, rather than the

attai nment of a certain age, which entitles Debtor to receive
her interest. Debtor's interpretation essentially renders the
addi ti onal | anguage in the spendthrift provision nmeaningless
and ignores Held's apparent intent to renpove any restrictions
on alienation once his children reached a certain age and were
presumably consi dered mature enough to nake deci sions about
the use of their portion of the trust assets.

I n conclusion, reading the WII provisions as a whole, |
find that as a result of her father's death and all of Held's
children having reached twenty-five years of age, Debtor is
entitled to a portion of the assets of the Fam |y Trust upon
her nother's death free and clear of the anti-alienation
clause in the WII. As such, Debtor's interest is not subject
to any restrictions on transfer under 8 541(c)(2) and is,

t hus, property of the bankruptcy estate. Summary judgnment
will be entered in favor of the Trustee as to Debtor's
interest under the WIIl as well.

ACCORDI NGLY, I T IS HEREBY ORDERED THAT:

(1) the Trustee is entitled to summary judgnent on al
i ssues;

(2) Debtor's interest in the Life Insurance Trust is

property of Debtor's bankruptcy estate under 8§ 541(a)(1l); and
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(3) Debtor's interest in the WIIl is property of Debtor's
bankruptcy estate under 8§ 541(a)(1).

LET JUDGVENT BE ENTERED ACCORDI NGLY.

[ e/l Nancy C. Dreher
Nancy C. Dreher
United States Bankruptcy Judge

Filed on 6/12/01
Patrick G. De Wane, Clerk
By KK Deputy Clerk

el5-1
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STATE OF MINNESOTA

COUNTY OF HENNEPIN

|, Karen Krouch, hereby certify: | am a Deputy Clerk of the United States Bankruptcy Court for the
Digtrict of Minnesota; on June 12, 2001, | placed copies of the attached

ORDER

in envel opes addressed to each of the following persons, corporations, and firms a their last known
addresses, and had them metered through the court’s mailing equipment:

Dorraine A. Larison, Eq.

Hdl & Byers, PA.

1010 West St. Germain, Suite 600
St. Cloud, MN 56301

Crag W. Andresen, Esg.

5270 W. 84th Street, Suite 300
Bloomington, MN 55437

| sedled and placed the envelopesin the United States Mail at Minneapolis, Minnesota.

/el Karen Krouch
Karen Krouch
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