UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
BKY No. 97-34493
Ti not hy J. Hawki nson
ORDER
Debt or .

This matter canme before the Court on Cctober 21
1997 on Trustee's bjection to C ai med Exenpt
Property. A response was filed by the Debtor.
Appear ances are as noted in the record. Based on
t he Federal and Local Rul es of Bankruptcy Procedure,
the Court now makes this ORDER

The issue presented is whether Mnn. Stat.
Section 550.37, subd. 24(2)(1F) requires the inclusion
of ERISA-qualified plans in calculating the tota
anmount of exenptions allowable for non-ER SA pl ans
under the statute.

The Debtor, Tinothy Hawki nson, filed this
Chapter 7 case on July 2, 1997. At the tinme of
filing, the Debtor owned three retirenment plans.
Two of the plans were ERI SA qualified: a pension
plan with 3Mval ued at $7,580; and, a 401(k) plan
val ued at $25,201.12. The third plan was an IRA
account at O ferman & Co. val ued at $48, 900 which
was not ERISA qualified. There is no dispute that
the 3M pension plan and the 401(k) plan are ERI SA-
qualified plans. There also is no dispute that
ERI SA-qual i fied plans are not property of the
bankruptcy estate and that the non-ERI SA plan, the
IRA, is property of the bankruptcy estate. As the
IRA is property of the bankruptcy estate, it is
subject to state exenptions as set out in Mnn.
Stat. Section 550.37, subd. 24(2).

The Debtor takes the position that Mnn. Stat.
Section 550. 37, subd. 24(2), which provides that
certain enpl oyee benefits are exenpt "to the extent
of the debtor's aggregate interest under all plans
and contracts up to . . . [$51,000]", does not
i nclude ERI SA-qualified plans in the cal cul ati on of
the aggregate interest. The Debtor clains the
entire anmount of the non-ERI SA | RA exenpt under the
st at ut e.

Both parties agree that ERI SA | aw applies to
ERI SA pl ans. Nonet hel ess, the Trustee takes the
position that the plain nmeaning of Mnn. Stat.
Section 550. 37, subd. 24(2) includes ERI SA plans in
the state | aw cal cul ati on of the amount of the
exenption of non-ERI SA pl ans subject to exenption
under the statute. The Trustee's position would



result in the total ampunt of the ERI SA pl ans
($32,781.12) being deducted fromthe state exenption
limt ($51,000), |eaving $18, 218. 88 remai ni ng under
the exemption imt. The anount of the |IRA
($48,900) would then be deducted fromthe remaining
anmount of the exenption ($18,218.88), resulting in
$30,681.12 of the I RA exceeding the exenption limt.

Judge Nancy Dreher recently issued an unreported
deci si on supporting the Trustee's positionin Inre
N el sen, No. 4-96-7257, 1997 WL. 309148
(Bankr.D.Mnn.).(2F) N elsen involved the exenption
calculation of Mnn. Stat. Section 550.37, subd.
24(2) as it pertained to six retirenent accounts,
two of which were ERISA qualified. The issue was
whet her "in calculating the aggregate interest of
the Debtors in “all plans and contracts' one nust
exclude interest in ERI SA-qualified plans which are
not property of the estate." N elsen, 1997 WL.
309148 at *1. The court held that, "[p]lainly read,
the statute [Mnn. Stat. Section 550.37, subd.

24(2)] requires the inclusion of amounts in all such
pl ans or contracts, whether excludable fromthe
estate or not." Id. The court, in nmaking this
holding, relied on a quote in Estate of Jones by
Blume v. Kvame which stated "[b]ly its terns cl ause
(2) governs all plans and contracts.” 529 N W2d
335, 339 (M nn. 1995).

This Court does not agree with the N el sen
court. In this Court's view, the plain reading of
M nn. Stat. Section 550.37 shows that the |anguage
"all plans and contracts" in clause (2) does not
i ncl ude the broad universe of all plans and
contracts.

M nn. Stat. Section 550.37 provides:

Subdi vision 1. The property nentioned in

this section is not liable to attachnent,

gar ni shnment, or sale on any final process,
i ssued fromany court.

Subd. 24. Enpl oyee benefits. The debtor's
right to receive present or future
paynments, or paynents received by the
debtor, under a stock bonus, pension,
profit sharing, annuity, individua
retirenment account, individual retirenment
annuity, sinplified enpl oyee pension, or
simlar plan or contract on account of
illness, disability, death, age, or length
of service

(2) to the extent of the debtor's
aggregate interest under al

pl ans and contracts up to a
present val ue of [$51,000] and
addi tional amounts under all the



pl ans and contracts to the extent
reasonably necessary for the
support of the debtor and any
spouse or dependent of the

debt or.

The | anguage in clause (2) is limted by subdivision
24 itself, which relates only to non-ERI SA enpl oyee
benefits. Specifically, "all plans and contracts”
must refer to those plans and contracts which are
descri bed in subdivision 24 and are subject to
exenption under subdivision 24. If this were not
the case, clause (2) would limt the Debtor's
exenption to $51,000 on all enployee benefits, rea
estate contracts, sales contracts, and every other
contract or plan imaginable. Cearly, the statute
was not neant to pronote such a result.

Additionally, case lawis, at best, neutral as
to whether Mnn. Stat. Section 550.37, subd. 24(2)
is to include ERI SA plans in the cal cul ation of the
anmount of the exenption of non-ERI SA pl ans subj ect
to exenption under the statute. The M nnesota
Supreme Court did state in Blune that "clause (2)
governs all plans and contracts." Blunme, 529 N W 2d
at 339. This quote neans no nore in context of the
case than it does in context of the statute.

Neither the quote in the case nor the case in
general , gives any indication as to whether ER SA
plans are to be included in the cal cul ati on of non-
ERI SA state | aw exenptions. |In fact, the Bl une
court was only dealing with the constitutionality of
M nn. Stat. Section 550.37, subd. 24.

If Mnn. Stat. Section 550.37, subd. 24 required
the inclusion of ERISA-qualified plans in the
calcul ation of the total amount the exenption
al  owabl e for non-ERI SA plans, the only way for the
statute to make sense would be to marshal ERI SA
pl ans and include themin the calculation first.

For exanple, if in this case the non-ERI SA | RA
($48,900) was deducted first fromthe amount of the
exenption ($51,000), the entire ambunt of the IRA
woul d be exenpt. The next step would be to deduct
the total anobunt of the ERI SA-qualified plans
($32,781.12) fromthe renaini ng anount of the
exenption resulting in $18, 218. 88 exceeding the
exenption. However, this anount exceeding the
exenption woul d have no practical effect on the
bankruptcy estate as the ERI SA-qualified plans are
not property of the bankruptcy estate. Therefore,
the result, if always cal cul ating the non-ERI SA

pl ans first under the exenption limt, would be the
same as if ERI SA plans were not included in the
calculation at all. The only way for the Trustee's
interpretation to nake sense would be to cal cul ate
the ERI SA plans first. However, clause (2) makes no
reference to ERISA plans and is silent as to the
manner of cal culating the exenption if ERI SA pl ans
are invol ved.

Additionally, including ERI SA plans in the
cal cul ati on of non-ERI SA exenpti ons under M nn.



Stat. Section 550.37, subd. 24 would likely violate
the doctrine of preenption. State |aws which
"relate to" ERISA plans are preenpted by ERI SA, and
the parties agree that Mnn. Stat. Section 550. 37,
subd. 24 does not apply to regulate or control ERI SA
plans. (3F) A law "relates to" an enpl oyee benefit plan
"if it has a connection with or reference to such a
plan." Shaw v. Delta Air Lines, Inc., 26 US. 85,
97, 103 S. Ct. 2890, 2900 (1983); 29 U.S.C. Section
1144(a). "Relate to" was neant to be applied inits
br oadest sense. Shaw, 26 U S. at 97, 103 S.C. at
2900. The intent of Congress in enacting this

provi sion was "to provide conprehensive preenption
of state law. " Shaw, 26 U.S. at 106, 103 S.C. at
2905. As ERI SA exenptions are not controlled by
state law, any inclusion of the amounts of ERI SA-
qualified plans in the cal cul ati on of exenptions
under state law, specifically Mnn. Stat. Section
550. 37, subd. 24(2), would be inappropriate and
contrary to the broad policy of preenption

regardl ess of the fact the ERI SA plans would remain
entirely exenpt.

I T 1S HEREBY ORDERED THAT: ERI SA-qualified pl ans
are not included in the calculation of the aggregate
interest of the Debtor in "all plans and contracts”
under Mnn. Stat. Section 550.37, subd. 24(2).
Therefore, the Debtor has not exceeded the statutory
anmount of the exenption as provided for under that
subdi vi sion, and the Trustee's objection is
overrul ed.

Dat ed: January 14, 1998 By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1F) The statute allows an exenption of $51, 000
for certain non-ERI SA enpl oyee benefits.
(2F) The holding in N elsen was not appeal ed as the
case was converted to a case under Chapter 13.
(3F) This issue has been resolved by the M nnesota
Court of Appeals in Conmunity Bank Henderson v.
Nobl e, 552 N.W2d 37 (Mnn.App. 1996). The court
hel d that:

M nn. Stat. Section 550.37, subd.

24, "relates to" enployee benefit plans.

It expressly refers to such plans in

descri bing the types of funds that are

exenpt from attachment. Unl ess one of

ERI SA' s narrow exceptions to preenption

applies, an express reference to enpl oyee

benefit plans results in preenption by

ERI SA. Shaw, 463 U.S. at 96-100, 103

S.Ct. at 2899-2902.






